AKD Securities Limited

June 27, 2025

The Executive Director Mr. Hasnain Aslam

Public Offering and Regulated Persons Department Chief Executive Officer

Securities Market Division TRG Pakistan Limited

Securities & Exchange Commission of Pakistan 24th Floor, Sky Tower West Wing
NIC Building, Jinnah Avenue, Blue Area Dolmen, HC-3, Block 4, Marine Drive
Islamabad Clifton, Karachi

The General Manager

Pakistan Stock Exchange Limited

Stock Exchange Building, Stock Exchange Road
Karachi

Subject:  Return of Tendered Shares in Compliance with Court Order in JCM No. 12 of 2025

Dear Sirs,

In continuation to our earlier submissions, the Honorable High Court of Sindh has issued its judgment in
JCM No. 12 of 2025 in the matter of the Public Offer for shares of TRG Pakistan Limited by Greentree
Holdings Limited. As per directives, AKD Securities Limited in the capacity of being the Manager to the
Offer, has initiated the process of returning all shares tendered in the Public Offer to their respective
shareholders.

We remain fully committed to maintaining transparency and ensuring strict adherence to all regulatory
requirements.

A copy of the judgment is enclosed for your record.
Regards,

For and on behalf of AKD Securities Limited (Manager to the Offer)

Fatima M, Shamim Vijay K. Kukreja

Analyst\c Investment Banking Deputy Head - Investment Banking

TREC Holder: Pakistan Stock Exchange Limited,
Registered Broker: Securities & Exchange Commission of Pakistan
SSTN-51500927-7 NTN - 1500927-7
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THE HIGH COURT QF SINDH, KARACHI
: [COMPANY BENCH]

. J.C.M. No. 12 of 2025
In the matter of the Companies Act, 2017

AR " e And a "
- of TRG Pakistan Limited
Petitioner r Muhammad Ziaullal Khan Chishti

son of Attaullah Khan Chishti
through M/s. Barrister Sarfaraz Ali
Mello, Barrister Fayaz Ali Meto,
Athar Hussain, Advocates along
with Ms. Adeela Ansari and Atiya
. ; Manzoor, Advocates.

Respondent No.1 : TRG Pakistan Limited through M/ s.
| g . Abid S Zuber, Ayan Mustafa
| ' . , Memon, Muhammad MNawaz Khan,
| #is - Gaif Gohail and M. Arf Ansari
l Advocates.

Respondent No.2 : The Resource Group International
Limited through M/s. Arshad M.

Tayebaly, Sameer Tayebaly and

Aitzaz Manzoor Memon, Advocates.

Respondent No. 3 : Greentree Holdings Limited through
M/s. Ali Almani, Furqan Mushtag
and Sami-ur-Rehman, Advocates.

Respondent MNo. 4 - Securities and Exchange Copmission
of Pakistan through M/ s. Mueatfar
Mirza, Imran Ahmed Shamsi, Syed
Ebad-ur-Rehman, Advocates along,
with Mr., Sabeel Shah, Depuly
Director (Listed Companies), SECT.

Respondent MNos. 58 IWemo.

Respondent No. 9 i AKD Securities Limited through
M/s Mayhar Kazi, Ahmed lmran
Dewar, and Sheheryar Malik,
\ ’ Advocates. '

Applicants/ Interveners - Abdul Qadir son of winhamimad
Tlyas and Muhammad Yaqoob son
of Muhammad Yousuf through M/ s
Syed Ghulam Shabbir Shah, lrtafa-
ut-Belman, Mukesh Kumar Talreja,
Agha Shahzaib and Anas Habib
Magoon, Advocates.
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i . Dates of hearing : 07-04-2025, 10-04-2025, 15-04-2025,

_ | , 17-04-2025, 23-04-2025, 24-04-2025,
| v ; 08-04-2025, 05-05-2025, (6-05-2025
l & 08-05-2025.
Date of decision 3 0-06-2025
ORDER
Adnan Igbal Chaudhry |. - Ctuerview: The Petitioner haolds 16%

<hares in TRG Pakistan Ltd, [TRGP - Respondent Nao.1], a public-
listed company incorporated in Pakistan. Greentree Holdings Ltd.
[Greentree - Respondent No.J], a Bermuda company, also holds
20.7% shares in TRGF. On 17.01.2025, Greentree made a public
announcement of offer [public offer]! under Regulation 7 of the
Listed Companies (Substantial Acquisition of Voting Shares and’
Takeovers) Regulations 2017 [Takeover Regulations], read with
section 111* of the Securities Act 20115, to acquire an additional 35%
" voting shares of TRGP to take its shareholding to 65% thus giving it
control of TRGP, The Petitioner contends fter alia that all shares of
TRGF pun:ha_ss;d by Greentree and nthhE public offer as weli,- is
funded by TRGP's own money ie. ‘financial assistance’ by TRGF to
buy its own shares which is prehibited by section 86(2) of the
Companies Act 2017. The Petitionex submits that such maneuver by
divectors of TRGP to deliver control of the company o Greet'l-tree is
unlawful, fraudulent and oppressive. of the members of TRGE,
i hence this petition under section 286 of the Companies Act. TAIEE,

w ¥ -

[

1 The ‘public offer” under Part IX of the Secutities Act 2015 is defined in section
108(f) o mean “the public offer for acyuisition of woting shares of a targed

e, COMPANY and includes any competitive bid or bids made for this purpose.”

T D0 2111 Acquisition of voting shares beyond preseribed limits or control of a

fri b G Y ; et

*, company.— Mo person shall, directly or indirectly, —

: (a] acquire voting shares, which (taken together with voting shares, if
any, held by such person) would entifls such person to more than
thirty per cenk voting shares na listed company; or .

{b) acquire additional voting shares in case the acquirer already holds
more than thirty per cent but less than fifty-one per cent of the voting
shares of a listed compeany:

Provided that such acquirer ahall not be required to make a fresh
public offer within a period of twelve months from the date of the
previous public offer; or ; - .

{¢) Hequire contrel of A listed company, unless such persan makes @
public offer 0 acquire voting shares of the listed company in
accordance with this Part.

Page 2



2 Upon the petition, an interim order ws;s paase':l:! by this Court
or 24.03,2025 that upon close of the acceptance period of the pub]i::t
offer, TRGF and the Manager to the Offer (Respondent No.9) shall
maintain status quo, Such order was extended during the hearings,
however, with the observation that Greentree would be free to
extend the acceptance period of the public offer, which it did from

tHme to time.

Partics to the dispute:

3, Greentree, the acquirer?, was incorporated in Bermuda in 2020
as a wholly owned subsidiary of The Resource Group International

Ltd. [TRGIL - Respondent No.2], also a company incorporated in

" Bermuda, TRGIL is an investment holding company that was

funded initially with Pakistani capital. It is invested in a portfolio of
companies in technelogy-enabled services sector primarily in the
USA. While Greentree is controlled by TRGIL, the target company™”
i e, TRGP holds 69% ‘Series B Preferred Shares’ in TRGIL albeit with
voting rights restricted to 45% by a Stock Purchase Agreement
[SPA] between the shareholders of TRGIL. Pursuant to that SPA,
TRGP appoints 3 of the 7 directors of TRGIL. Per para 5.1 of TRGF's

~ financial statement for year ended 30.06.2024, TRGF's shareholding
. in TRGIL represents:

*This tepresents investment in TRGIL, an associnte incorpornted in
Bermuda hmving par value and addifional paid up share cprital of
LISE0.01 and LSS 0.99 per share respectively. The registered office of
TRGIL s situated at Crawford House 50, Cedar Avenue, Hamilton HM [
I Bermuda The Company holds 60,450,000 shares in TRGIL
representing 68.8% of the total shares in issue (June 30, 2023: b8.5% ),
but with poling power of 45.3% (June 30, 2023: 45.3%). Furtheryeore, e
Comparny does not control the cormposition ef the Board ie. it does nof

furpe the porner fo appoint a majority of directors on TRGIL's bard mor
does il exercise or condrol more fhan bfty percen RIL's pokin neT

s per the comtractual arvangements in place, thereby making TRGIL an
associnte,_The percentage holding for share_of associate secounting is
calculated after taking it accournt the fentures of ench class of shares and
gssets that hove heen e d for sespective shareholders, which his

" Saclion 108{a) of the Securities Act 2015: "acquirer”, means any peTscn whao,
directly or indirectly, acquires or intends 1o acquire voting shares or voting rights
in, or control of the target company, either by himself or through any person «
acting in concert.

| Section 108{i) of the Securities Act 2013 “larget company” means a listed
company or holding company of 2 listed company whose voting shares or
control are directiy or indirectly acquired or intended te be accuired.
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.

- restlted in 100% effective heneficiol interest gver ifs residual nel assets

after fakirg irtn accouns e frlerest accruing to other shargholders (e
30, 2023: 100%3."

4 The management of TRGP and TRGIL is overlapping. Six
directors of TRGIL are amongst the ten directors of TRGP. The
Chairman of the Board of TRGP is the CEO of TRGIL. The CEC of
TRGP is the Chief Investment Officer and dirvector of TRGIL. Thus,
the directors of TRGIL are in majority on the Board of TRGF.
However, directors of TRGP themselves hold less than 1% shares in

"the company. The sole material asset of TRGP, which also

r “constitutes the principal line of its business, is its shareholding m

TRGIL.

5.  The Petitioner was the founder/ sponsot, shareholder and
director of both TRGF and TRGIL. He was also the CEO of TRGY
and Chairman of the Board of TRGIL. Iﬁ 2019, he was embroiled ina
<exual harassment scandal in the USA leading to legal proceedings
that drew negative publicity and pressure from investors. Therefore,
on 29.11.2021, the Petitioner was impelled to resign from office in
TRCP and TRGIL. Per the Respondents 1-3, the Petitioner has since
been trying to-get back control of TRGP. They have highlighted said

ccandal in their pleadings to insinuate that if the Petitioner were Lo

find his way back into control of TRGF, that would not fare well for

the company. But even s, I do not see how that aspect can prejudice
rights and remedies provided to the Petitioner by the Companies
Act as shareholder of TRGP.

Chronolo events:

6. The events leading to Greentree's public offer to acquire
control of TRGP and the evenis leading to this pelition are as

follows. . 2 =5

61 In December 2021, TRGIL offered to buy-back/redeem its

. .shares from certain proceeds and lquic assets allocated o us

shareholders. Such offer was also made to TRGP. However, the
Board of TRGP decided against it and requested TRGIL to park

Pagu &




TRGE s share of the liquid assets in a special purpose vehicle [SPV]
abroad. TRGIL accepted. On 20.12.2021, TRGF made a disclesure to
the Pakistan Stock Exchange [PSX], as a requirement of sections 96
and 131 of the Securities Act, that an SPV of TRGIL will utilize liquid
assets of TRGP to purchase its shares, Later, Greentree emerged as
e designated SFV. This arrangement between TRGT, TRGIL and
Greentree is alleged to be the ‘financial assistance’ given by TRGF to

purchase its own shares in violation of section 86(2) of the

Companies Act.

62 On 1003.2022, Greentree made a public disclosure under
section 110 of the Securities Act, 2015 that it had acquired 10%
shareholding in TRGP by purchases made at the PSX.

63 InMay 2022, the SECF issued a éhow-cause riotice to TRGF to
explain alleged violation of section 86(2) of the Companies P.I.ct.
Against that, TRGP filed Suit No. 1554/ 2022. By an interim order
dated 21.10.2022 the Court restrained the SECP from taking coercive
action against TRGP. *

64 In October 2022, TRGP filed Suit Mo, 1589/2022 against its

'+, shareholders namely the ]S Group#, the Petitioner and others, ‘b

injunct them from a hostile take-over of the company. [t was alleged

g | that said defendants, acting in concert, had cumulatively acquired

more than 30% shares without adhering to the provisions of the
Securities Act By an interim order dated 19.10.2022, the Court
restrained those defendants from acting on voting shares of TRGFE in
excoss of the 30% threshold. The JS Group retaliated by Suit Mo,
1599,/2022, contending that the interim order in Suit No. 1589 /2022
had been obtained surreptitiously to deprive them of voting in the

5110, Acquisilion of more than ten per cent voting shares of a company.— (1)
Any acquirer who acquires votng shares, which, taken together with voting
shares, if any, held by the acquirer, would entitle the acquirer to more that ten
per cent voting sharesina listed company, shall disclose the aggregale of his
shareholding in that company to tha said company, the securities exchange on
which the voting shares of the said company aTe listed and the Commission as
pravided in subsection {2).

b Jahangir Siddiqui & Co. Ltd, |5 Bank Ltd, J5 Infocom Ltd., Energy
Infrastructure Holding (Pvi) Lid., 15 Giobal Capital Tid., Trustees of J5 Bank
Ltd -Staff Gratuity Fund and certain individuals inn that group.
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AGM of TRGP scheduled for 25.10.2022. By order dated 24.10.202%,

the Court then_restrained TRGE fromeholding the AGM till further
orders. '

65 On 06.01.2023, TRGIL filed Suit Mo, 19/2023 against the
Petitioney and the 1S Group contending that the Petitioner, had
pledged shares of TRGP with the ]S Group in violation of the SPA.

By an interim order the Court restrained the ]S Group from creating

"“. third-party interest in those shares. .

66 In January 2023, TRGIL inveked the arbitration ¢lause of its
SPA with the Petitioner and filed a claim against him before the
Judicial Arbitration and Mediation Center (JAMS), New Yaork
[ Arbitrator], contending that the Petitioner had breached the SPA In
transferring shares of TRGP and TRGIL without the consent of the
investor-party to the SPA.

67 . In February 2023, the Petitioner filed a counter-claim before

he Arbitrator, contending that it was TRGP and TRGIL who had
breached the SPA n December 2021 while redeeming shares of
TRGIL. However, upon a suit filed by TRGP in the US. Federal
District Court, Sopthern District of Mew York, the arbibration was
stayed by an order dated 02.02.2024 on the submission that the
Petitioner had earlier waived legal action against TRGE and TRGIL

by executing a Release P'.greemem_?

68 In June 2024, the Petiionet fled Suit No. 695/2024 against
TRGP, TRGL and their directors as @ shareholdet’s derivative action
against breach of fhe SPA. The suit was however withdrawn by the
Petitioner on 13.09.2024 apparently to comply with an anti-suil
injunction dated 10.09.2024 ordered by the US. Federal District
Court, Southern District of New vork on a motion by TRGIL
contending that the dispute was covered by arbitration.

-

5 bref of those PTB-CE:Ed:ii‘iEs AppPears in para 26.1 of HI'L'E fimancial statement of
TRCP for the year anded 30.06.2024.
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69 In September 2024, the J5 Group holding 14.45% shares in
TRGP, filed JCM Me. 22/2024 under section 286 of the Companies
Act, alleging mismanagement in the affairs of TRGP infer alin by
violation of section 86(2) of the Companies Act. This JCM was prior

to Greentree's public offer.

610 In the meantime, Greentree continued to purchase shares of
TRGP from the open market, and by December 2024 it had built its
shareholding in TRGP to 29.7%.

11 On Iﬁ.liiﬂﬂ, Creentree made a public announcement of
intention under Regulation 6 of the Takeover Regulations to acquire
further shares and control of TRGF. Following up on that, Greentree
made the impugned public offer on 17.01.2025 under Regulation 7 of
the Takeover Regulations stipulating the closing date as 12.03.2025.
The purchase price offered was Rs. 75 for each share of TRGF.
However, due to a restraining order passed by the Islamabad High
Court in Writ Petition No. 731/2025 filed by ﬂﬂﬂt]:'l:ﬂ'l' shargholder,
the time-line for the public offer could not be followed. That petition
was eventually dismissed on 12.02.2025 for want of territorial
furisdiction. Thereafter, by notice dated 20.03.2025, the Manager to
the Offer (Respondent No.9) extended the closing date of the public
ter to 04.04.2025, which was then extended by the Manager from

time to time owing to this petition.

612 The three-year term of directors of TRﬁP was set to expire c;n
14,01.2025, On 02.01.2025, Greentree filed JOM No. 012025 under
section E.E-ﬁ of the Companies Act to restrain TRGFP from hold
slection of directors on the ground that newly elected directors may
impede Greentree's public offer. Mo restraining order was passéd.
Also pending is another JCM Mo, (15,2025 by Greentree, again under
section 286 of the Companies Act complaining that shareholders of
TRGP are impeding the public offer,

613 On 27.01.2025, the Arbitrator gave an Interim Award
restraining the Petitioner from transferring his shares in TRGI

contrary to section 8.6(a) of the SPA, excepting shares purchased

Page 7



between 04.10.2005 and 10.10.2022. That award was then reissued on
04.02.2025 as a Partial Final Aw ard. For enforcement of said awards
under the Recognition and Enforcement { Arbitration Agreemert and
Foreign Arbitral Awards) Act 2011, TRGIL has filed JM No. 5/2025
and JM No. 23,/2025. In JM MNo. 5/ EDEﬁ the Court passed an interim

order restraining the Petitioner in terms of the award.
S:_rhmissim:s [y the Petitioner:

7 To allege that affairs of TRGP are being conducted unlawfully
v it is averred in the petition and was subrditted by Mr. Sarfraz Metlo
Advocate:
» that TRGP has failed to hold an AGM for three consecutive
years from 2022 to 2024,
* _« that the Diréctors of TRGP, who hold less than 1% stakein the
company, have caused considerable loss to the company;

« that on 10.12.2021, TRGP had made a public disclosure that

i

 TRGIL owed to it funds/dividend of USD 195 milliory bt
i ond of receiving those funds, TRGP made another public
disclosure on 17122021 that they had decided to reinvest
those funds in TRGIL, and through it in Greentree, specially
for purchasing shares of TRGP from TRGIMs own money.
thereby violating section 86(2) of the Companies Act; that
. Greentree therefore used TRGP's money Mo build its
|} sharchelding to 29.7% and the oublic offer now made by
o (Greentreeds from the same maney:

> that refusal by TRCIs directors to hold -election of directors

afber 14.01.2025 is violative section 158(2) of the Companies
Act: that the delay is deliberate, malafide, aimed at ensuring
that Greentree takes control of TRGP so that the present
directors can re-elect themselves by exercising their vote on
the Board of TRGIL which controls Greentree;

s that the public offer by Greentree alls within the definition of
'merger’ under Regulation Hc) of the Competition (Merger
Control) Regulations, 2016, which Tequires prior approval of

‘/11”' the Competition Commission under section 11 of the
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b

Competiion Act, 2010; and that the public offer is also

contrary to the provisions of the Securities Act;
fhat minutes of meetings of TRGP's Board held in Decemhm

2021, coupled with public disclosures made by them manifest

" that shares of TRGP acquired by Greentree and the publie”

offer as well is from TRGP's funds in the hands of TRGIL;

fhat after the last substantial shareholder of TRGIL and taken
the offer of redemption of shares, TRGP was the sole
heneficial owner of all assets of TRGIL, thus for all intents and
purposes TRGIL was a subsidiary of TRGI;

that the decision taken by TRGF to reinvest in 10
TRGIL/ Greentree was heneficial for TRGIL, not for TRGPE,
especially in light of the fact that all other shareholders of

- TRGIL had taken the offer of redemption, of shares, even Mr,

Mn]mmmad Khaisghi who was the Chairman of TRGE; that
majority directors of TRGP who were also directors of TRGIL
were clearly acting in the interest of TRGIL; that by giving
consent to reinvest in TRGIL and to amend the SPA, the
directors of TRGP compromised the rights of the company;
that the decision to reinvest also by-passed the condition
imposed on TRGP by the SBP vide letter dated 07.04.2003

which required dividends on irvestments to be repatriated ta

Pakistan forthwith.

In its rejoinder-affidavit, tie Petitioner took additional legal

o i'gmunds. The Respondents were therefore permitted to respond by
an affidavit of sur-rejoinder. Upon the additional grounds, Mr.

S_arfraz Metlo, learned counsel for the Petitioner submitted:

i

that the decision by TRGI's Board to reinvest funds in TRGIL,
and threugh it in Greentree, s imvestment in a subsidiary
which required a special resolution by members of TRGF as
mandated by section 199 of the Companies Act which was
never obtained;




» that TRGP has never disclosed to public shareholders that
Greentree's public pffer is funded by TRGF's own money
which is also a viclation of Regulation 6{(8) of the Takeover
Regulations; :

» that directors of TRGP who were also on the Board of TRGIL
were in a situafion of conflict of interest in deciding to reinvest
in TRGIL; these directors breached fiduciary duty owed to
shareholders of TRGP under section 204(4) of the Companies

Act and wviclated Regulation 24(3) of the Takeover
Regulations,

Submissions by TRGIL (Respondent No.2):

9, Apart from objections to the maintainability ;;:f the petition
which are discussed separately infra, the pleadings of TRGIL and

arguments advanced in support thereof by its counsel, Mr, Arshad
Tayebaly, were as follows:

e that Greentree' public offer is in the interest of TRGF's

shareholders, therefore is no question: of oppression ‘of

minority shareholders;

that the arrangement between TRGIL and TRGF did nol
violate section 86(2) of the Companies Act as explained under:

“Respondent No.2 [TRGIL] offered Lo redeent, in whole or in part, or not
to redeemr at all, the shares held by Respondent Nol [TRGP] in
Respondent No.2 in December 2021 (an affer that Respordent No.2 hod

 maie to each of its shareholders), Respondent No.1 never took that offer
and Hius never received oy of Respondent No2's assets. Instend,
Respondent No.1 voted for an alfernative armngement by o vote of nine
potes to one in the meeting of the board of directors in December 2021 —
opting fo reject the redemption and instead convey @ request bo
Respondent No.2 to continue to oon and manage the assets and fined 0
different mechanism to provide Hquidily and value to Respondent No.1's
shareholders, Respondent No.2 then proceeded to do exactly that through 1
foreign Special Purpose Velicle, Respandent. No.3, which hus already
provided about $86 million tn liguidity 1o Resporudent No.1's shareholders
throwgh purchase of its shares in the open market, These furnds have been
vemitfed by Respondent No3 to Pakistan through normial  banking
channels provided foreign exchange in the national interest and have
benefited n large member of minority shareholders of Regpondent No.1 by
providing them Hquidity of $86 million™;

o that. the petit'u:rh is malafide and frivolous;'it is to settle a

personal score with directors of TRGF; that matters agitated

Fage 10
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are subjudice in other proceedings which have been
suppressed; therefore, the Felitioner is not énﬁﬂed to any
equitable relief under section 286 of the Companies Act
(reliance placed on FPLD 19585 Lah 1; 2021 CLD 578; 2015 CLC
B77)
3 o that election of directors could het be held by TRGF due to the
restraining order dated 24.10.2022 in Suait Mo, 1599/ 2022;
» that pursuant to the public offer by Greentree, over 200
million shares of TRGP have been received in acceptance by
; the Manager to the Offer thus creating third-party rights;
Ca that the Petitioner cannot participate in the public offer as the

arbitration award against him imposes a restriction on share-
% "+ - ransfers by him. -

10. Mr. Arshad Tayebaly, learned counsel for TRGIL further

submitted that violation of section 86{2) of the Companies Act does
| not constitute oppression or mismanagement within the meaning of
section 286 of the Companies Act (reliance placed on 2021 CLD 7);
and since election of directors of TRGP was stayed by a Court order,
the existing directors continued by virtue of section 158(1) of the
Companies Act. He submitted that the pelition is on the

misconception that TRGIL is a subsidiary of TRGP; that since TRGP
holds only 45% voting shates in TRGIL, the latter does not fall
H %, within the definition of ‘subsidiary’ in section 2(65) of the
i .',-:I.LI:: Companies Act; in fact, as body incorporated abroad, TRGIL also
g 2l does not fall within the definition of ‘company’ in section 2(18) of
the Companies Act. He submitted that dividends unless declared by

a company cannot be claimed by a shareholder as a right (reliance
placed on 1987 CLC 1408; 2007 CLD 1210); that section 199 of the
Companies Act was not attracted as TRGF had simply decided not
to take the offer of redemption of shares; and that the books of TRGF
do not reflect money owed by TRGIL but only shares held in TRGIL,
therefore there was no financial assistance by the former to the

& ;ﬂ' latter.
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" Submissions by TRGP (Respondent No.1)k .

11, "i:RGF’s- reply to the petition is the same as TRGIL's, however
with additional cbjections to the maintainability of the petition
which are discussed separately infra. On the merits, Mr, Abid S.
Zuberi, learned counsel for TRGP supported the arguments of Mr.
Tayebaly while adding that the facts alleged do not make out a case
of winding-up as required by section 256 of the Companies Act; that
TRGIL's letter dated 09.12.2021 was not a declaration of dividends

" butonly a pmﬁu:nsal to see it TROP wanted to sell its shares back to
: TRG[L, that the Board of TRGP deliberated and a décision was taken

i the best interest of shareholders wviz. to continue with the
investment in TRGIL; therefore, no money was due to TRGP;
consequently, there is no question of violating section 86(2) of the

Companies Act.

Submissions by Manager to the Offer (AKD Secuvities = Respondent
Na.9):

12 Per the counter-affidavit of the Manager to the Offer
(Respondent No.9), the public offer by Greentree is for all
<hareholders of TRGP including the Petitioner; that if the Petitioner

does niot desire to sell his shares, he cannot deprive others the

opportunity to sell especially when the Petitioner himself has not’

made a competitive bid under the Takeover Regulations; and that
the public offer complies with the Securities Act and the Takeover
Regulations. Mr. Mayhar Kazi, learned counsel for Respondent Mo.9
assisted the Court on the scheme -of the Securities Act anf:.llklm
Takeover Ragu_lat'mns. He discussed the fime-line of the public offer
and explained its contents. He submitted that conditions to a public
offer in-built by the Securities Act and the Takeover Regulations
ENSUTe l:ha'r 1 a take-over bid minority shareholders are provided an
D[JPDII.‘I.IJ'LIL}" ¢ sell lest they apprehend oppression by the acquirer,

therefore the remedy of section 286 of the Companies Act is not

envisaged against a public offer; that under the Takeowver '

Regulations the target company plays only a passive role, in fact it is

prohibited from defeating the public offer which remains a matter
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between the acquirer and shareholders; and that the intent of the
legislature is not to police the public offer (reliance placed on AIR
2013 SC 2360). He submitted that once shareholders give their

acceptance to the public offer by depositing their shares in the CDC
account of the Manager, they are committed to the sale.

Subimtissions by Greentree (Respondent No. 3):

13. Pleadings of Greentree are the same as TRGIL's. Mr. Ali
Almani, learned counsel for Greentree adopted the submissions
made before him and added that since the remedy m section, 286 of
the Companies Act was a substitute to winding-up, the Petitioner
has to meet a higher threshold and actually demonstrate that he is
prejudiced by the public offer which he has failed to do; that the
. Petitioner's antecedents do not merit any discretion; that the puEIic
disclosure made by Greentree under the Takeover Regulations
ensure transparency in the public offer; therefore, it cannmot be
argued that shareholders of TRGP are kept from making an
' informed, choice to sell or not to sell their shares; that even if the
Petitioner III:T.nEE not want to sell his shares, he has no right to stop

others.

Comments of the SECP (Respondent No.d):

14, My, Muzatfar Mirga, Chief Prosecutor for the SECP took the
- Court through the comments of the SECP and informed that though

a show-cause notice was issued to TRGI” against violation of section

86(2) of the Companies Act and for failure to maintain proper
| record, that did not proceed further in view of the restraining order »
passed in Suit No, 1584/2022. He submitted that 543 applications
‘had been submitted by public shareholders in response to the public

+ - offer and therefore the Court may consider” the interest of such

shareholders who have an exit opportunity under the public offer.

Petitioner’s rebuttal:

15. In rebuttal, Mr. Sarfaraz Metlo, learned counsel for the
iﬁltifn Petitioner submitted:
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» that the restraining order passed in Suit No. 1599/2022 was

" only against holding an AGM by. TRGP, not against election of

directors; that under section 158(2) of the Companies Act; a

director whose term expires can continue to a maximum of 90

days during which time election has to be held; had the

¢ _ EIEEHDH been held, the present directors would certainly not

be elected and the new directors, who would also have been

on the Board of TRGIL, would not have allowed Greentree to

e "+ . .+ ahead with the public offer; -

s the fact that certain monies were due from TREGIL to TRGP

was acknowledged in the financial statement of TRGF as of

30.06.2022; that clauze 8.13 of the SPA between TRCP and

TRGIL obliged the latter to pay dividends to the former,

therefore, the Board of TRGP had no authority to make any

other arrangement with TRGIL; that neither TRGIL nor

| Greentree have denied using the funds of TRGP to purchase
its shares;

x-.' that if not a subsidiary, TRGIL was admittedly an associated

cnn‘ipan}f or undertaking of TRGP and therefore section 199 of

the Companies Act was attracted to the remvestment made by
TRGP in TRGIL;

that there is a clear violation of clauses (b), (g){i), (iii) and (iv)
of section 301 of the Companies Act which are grounds to
wind-up TRGP, and therefore the petition meets the test of
section 286 of the Companies Act.

Opinion of the Court

Submissions by Intervenors:

16, CMA Ne. 3051/2025 and CMA No. 3053/2025 are
applications under Order | Rule 10 CPC by two shareholders of
TRGP who have accepted the public offer made by Greentree. They
. seek to become parties on the ground that the petition seeks to
prevent them of the opportunity to.sell their shares at a PTermium,

{:’l‘c' They p.lead that they have alreacly submitted acceptance letters to
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the Manager to the Offer (Respondent No.9) and have deposited
their shares in the CDC account of the Manager. Their counsel, Mr.
Shabbir Shah Advocate submitted that there was thus a concluded

contract between the Intervenors and Greentree which could not be

j jeopardized by ,t_he Petitioner. In my view, assuming there is such a

contract, that s subject to the Takeover Regulations which envisage
that the transaction is not complete until paj.rmen-t is made to the
shareholders. Admittedly, that stage has not arrived. In fact, on
24.03.2025, when this Court passed a stitis guo order, the acceptance
period of the public offer had not even expired and has since been
extended by the Manager to the Offer. Therefore, applications for
joinder by Intervenors are premature. They are not necessary parties
to the petition. CMA Ne. 3061/2025 and CMA No. 3053/2025 are

dismissed. This also answers similar submission made by learned
counsel for TRGIL, TRGF and Manager to the Offer.

Wihetiter the petition is time-barred:

17. It was submitted by leamned counsel for TRGIL that on'
20.12.2021 TRGP had made a public disclosure under sections 96
and 131 of the Securities Act that a subsidiary of TRGIL will use the
liguid assets of TRGF to purchase shares of TRGF for the benefit of
TRGF's shareholders; that on 10.03.2022, Greentree made the public
disclosure under section 110 of the Securities Act that it had
acquired 10% shareholding in TRGP; that it is further acknowledged
in para 11 of the petition that on 08.03.2022 the Petitioner had
knowledge that Greentree had acquired 10% shareholding in TRGI
ﬂ'terefcme, the Petitioner had knowledge all along that Greentree is
purchasing shares of TRGP from the latter’s liquid assets with
TRGIL but never objected; resultantly, this petition filed «on
22.03,2025 after 3 years of the aforesaid events is time-barted under
Article 181 of the Limitation Act, 1908.

On the other hand, learned counsel for the Petitioner
submitted that TRGP's disclosure dated 20.12.2021 does not even
mention Greentree; that Greentree's disclosure dated 10.03.2022 did

not disclose the source of funds for acquiring shares of TRGF; that
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the Petitioner first came to know that such source was TRGE from

-an email dated 04.05.2022 received by him from TRGIL's General

Counsel, Mr. Pat Costello, and from that date the petition is within 3

Years.

18.  Firstly, the date of 08,03.2022 in para 11 of &}E petition is

mentioned as the date Greentree purchased shares of TRGP, not the

date the Petitioner acquired knowledge thereof. Secondly, the
disclosures dated 20.12.2021 and 10.03.2022 respectively by TRGF
and Greentree, were made to the PSX and the record does not reflect
how those discldsures were disﬁeminelttédrtﬂ shareholders of TRGP.
Article 181 of the Limitation Act, 1908 is a relsidua.l}r pmviﬁiuﬁ
dealing with “Applications for which no period of limitation is
provided elsewhere in this schedule or by section 48 of the Code
of Civil Procedure, 1908”, The period of three years thereunder
begins from the date “when the right to apply accrues”. In B and T

. Ag v. Ministry of Defence (2023 SCC OnLine SC 657), while dealing

with the pari materin Article 137 of the Indian Limitation Act, 1963,
the Supreme Court of India observed that:

“This betng a residuary Article to be adopted to different classes
of applications, the expression ‘the right to apply” is an expression
of a broad common law principle and should be interpreted
according to the circumstances of each case.”

Apparently, learned counsel for both sides construe the “right
to apply’ from the date of knowledge of relevant facts. If that were to
be accepted, then date of knowledge itself is a question of fact and

* 'then the Petitioner's contention that he came into knowledge of the

relevant facts on 04.05.2022 has force. Be that as it may, in my
opinion, it is difficult to reconcile Article 181 of the Limitation Act

with section 286 of the Companies Act,

19. Section 286% of the Companies. Act is of course titled as
‘Application to Court’ albeit it goes on to describe the same as "an

6 286, Application to Court.—(1) If any member or members holding not less
than ten percent of the issued share capital of a company, or a creditor or
creditors having interest equivalent in amount o not less than ten percent of the
paid up capital of the company, complains, or complain, er the Commission or
vegistrar is of the opinion, that the affairs of the company are being conducted, ar
are likely to be conducted, in an unlawful or [raudulent manner, or in a mannar
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application to the Court by petition for an order under this section”
But then, an application/petition under sectiom 286 of the
Companies Act is self-reliant for the purposes of I'El"l'l.if-ﬂﬂﬂl';. It

provides recourse only when affairs of the company “are being

. .conducted, or are likely to be conducted” as alleged. This means that

the affairs complained of must either be continuing when the
petition is made, or it is imminent that affairs will be so conducted.
The latter scenario alse manifests circumstances prevailing at the
time of the petition to urge that affairs are likely to be conducted as
apprehended. When section 286 of the Companies Act itself does not

not provided for inits memorandum, or in a manner oppressive to the members
or any of the members or the creditors or any of the creditors or are being
cenducted in a manner that is unfairly prejudicial to the public interest, such
member or members or, the creditor or creditors, as the case may be, the

. Cotnrission or registrar may make an application to the Cqm‘t by pehhm for an
" arder under.this section,

(2) If, om any such petition, the Court is of opinion —

(a] that the company's affalrs are being conducted, or are likely o be

conducted, as aforesaid; and
(b} that to wind-up the company will unfairly prejudice the members or
creditors;

the Ceurt may, with a view te bringing to an end the matters complained of,
miake such order as it thinks fit, whether for regulating the conduct of the
company's affairs in future, or for the purchase of the shaves of any members of
the compony by other members of the company or by the company and, in the
case of purchase by the compemy, for, the reduction accordingly of the
company's capital, or otherwise.
{3} Where an order under this section makes any alteration in, or addition to, a
company's memorandum or articles, then, notwithstanding anything in any
other provision of this Act, the company shall not have power without the leave
of the Court o make any further alteraticn in or addition to the memorandum or
articles mcongsistent with the provisions of the order; and the alterations or
additions made by the order shall be of the sama effect as if duly made by
resclution of the company and the provisions of this Act Ehnll apply to the
memorandum or articles as so modified accordingly.
(4) A copy of any order under this section altering or adding to, or giving leave
to alter or add to, a company’s memorandum or articles shall, within fourteen
days after the making thereof, be delivered by the company to the registrar for
registration; and if the company makes default in complying with this sub-
section, the company and every officer of the company who is in default shall be
liable ta a penalty of level 1 on the standard scale,
(5) The provisions of this section shall not prejudice the right of any person o
any other remedy or acton.

? Sections 286 and 304 of the Companies Act provide that such applications shall
be way of a ‘petition’. Then, the action under sectioh 136 is described as a
‘petiion’, ot application. On the other hand, remedies provided by sections 59,
aa(b), 116, 117, 126, 160, 197, 279, 288, 307, 313 are by ‘application’, not petition,
Gections 5(5), 6(2)(a), 6(3} and 6(12) refer both to "petitions’ and ‘applicatiofs’,
whereas sections &(2)(e) and 6(13) refer only to ‘applications’. It seems thal the
Companies Act distinguishes an ‘application’ from an ‘application by way of

‘petition” dnd therefore it can be argued that the Iatter is nol an application in the

senge of the Limitation Act, 1908, Howewer, T leave thal aspect for deliberation in
some other case,
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; provide recourse against an act already committed which does not

' continue, Article 181 of the Limitation Act serves no purpose for

such an ap}:;Iicatian In that respect, the pari materia section 241 of the
Indian Companies Act, 2013 is different as it envisages a terminus a
quo for limitation by including affairs that “have been conducted”,
but not affairs “likely to be conducted”. Also, secton 433 of the
Indian Companies Act 2013, which came into effect in 2016, makes
applicable the provisions of the Indian Limitation Act lo
proceedings before the Tribunal. However, before that, under
sections 397 and 398 of the Indian Companies Act, 1956 it was
settled that the words “affairs are being conducted” signified that
the affairs impugned must be present and continuing as observed in
the following treatise:

= A Ramaiyn, Guide fo the Compnnies Act, 180 Edition, page 4215:
“Fast oppressive conduct or mismanagement is not enough. It
must have continued or existed at the time of the application.
As ROXBURGH, ], observed in the above cited case of In re
H.R. Harmer Ltd., "the purpose of this section [s. 210 of English
Act] is not so much to take up the past as to redeem the
future”, - e .

=

Tate Consultancy Services Ltd v, Cyrus Investments (Pot.) Lid.
(AIRONLINE 2021 SC 179) where it is held by the Supreme
Court of India that the words “are being conducted” in
sections 397 and 398 of the Indian Companies Act, 1956 meant
that the conduct of the company's affairs in a manner that
warrant interference, should e ‘present and continuing’.

" There is another vital aspect of the words "are beinj
condudted” as those appear in section 286 of the Companies Act viz.
the continuing consequences of acts committed in the past
Allegations of oppression and mismanagement under section 286
are usually demonstrated by a series of events/acts spread over a
timeline with ensuing consequences. Even in India, where the
dominant view at the Hme of the Companies Act, 1956 was that the
Limitation Act did apply, there also the continuing effect of acts
-already committed was accepted as reflected under:

= "In Ramashankar Prosad v, Sindel Iron Foumgry (P.) Lid, AIR
1966 Cal 512, it was held that a petition under s. 397 of the
1956 Act [now s, 241 of the 2013 Act] would be maintainable
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even if the oppression was of a short duration and of a
singular conduct if its effecls persisted indefinitely. If the .
effects of the single act which is burdensome, wrongful and
oppressive are of continuing nature, and the member
concerned is deprived of a right and privileges for all time to
come in the future, then the petition under s. 397 of 1956 Act
[now s. 241 of the 2013 Act] can be filed even in respect of a
v single act. Maharashtra Power Develipment Corp. Ltd, v. Dabhol
Pomer Co. Ltd. (2003) 56 CLA 263: (2003) 48 SCL 180: (2003) 117
Com Case 506: (2003) CL] 1: (2004) CLC 96(Bom).” - A
Ramaiya, Guide fo the Companies Act, 18" Edition, page 4115,

o “In Surinder Singh Bindra v. Hindustan Fasteners Lid, AIR 1990
" Delhi 32, it was held that events which occurred PI‘iQI‘-'II:I.I'hE
perind of 3 years can be looked into:
(i)  if those events form part :_Jf a continuous process of R
b5 TR o oppression or mismanagement continuing up to the - g
. date of filing of the petition;
(i) if the acts complained of form part of the same
transaction constituting oppression or mismanagement;
(iii) if the effect of even a single wrongful act is such that its
effect will be a continuous course of oppression or
mismanagement.” - Ibid, page 4216.

21. In my humble view, the remedy in section 286 of the R

Companies Act is based on the doctrine of continuing wreng which

it also embodied in section 23 of the Limitation Act.10

i, 3 | To submit that Article 181 nppii-ea to a pelition/application
5 under sechon 286 of the Companies Act, Mr. Arshad Tayebaly relied
on the case of Benfonite Pakistan Ltd v. Bomkers Equity Lid (2023
SCMR 1353). On the other hand, Mr. Sarfraz Metlo relied on the case
of Naila Nagem Younus v. Indus Services Ltd. (2022 SCMR 1171) to
submit that Article 181 of the Limitation Act does not apply te

applications under the Companies Act.

23, In Bentonite Pakistan Lid, v, Bankers Equity Ltd. (2023 SCMR
1353), a three-member Bench of the Supreme Court agreed with the

1 23, Continuing breaches and wrongs. In the case of a continuing breach of

contract and in the case of a continuing wrong independent of contract, a fresh

period of limitation begins to run at every moment of the Hme during which the
e breach or the wrang, as the case may be, continues,”
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- " High Court that Article 181 of the Limitation Act applies <o
applications under the Companies Act, [t was observed:

4 1t is to be noted that subsection (2) of secton 1 of the
Limitation Act, 1908 (the Act of 1908) provides that it extends to
the whole of Pakistan. Thus, by virtue of said provision, all the
proceedings under the Act of 2017 are subject to the Act of 190§,
except where any proceeding, is expressly brought out of the
purview of the said Act. The only provision in this regard in the
Act of 2017 is seetion 410, which speaks only about limitation
regarding filing of suit by a liquidator for the recovery of any
. deht due to the company. Thus, the exclusion is only to the
| extent of the said suit; however, for all other applications and
! proceedings, the Act of 1908 would be applicable. It is to be
‘ - . “hoted that there is no specific provision in the Act of 1908 which
: S ' deals with the applications or proceedinge filed under the Act af
l ! 2017, except Article 112 thereof, which deals with "a call by a
company registered under any Statute or Act'; therefore, the
general provision dealing with the applications would be
applicable to the applications filed under the Act of 2017, The
general provision, which deals with the applications, where no
period of limitation is provided in the Act of 1908, etc., is Article

181 thereof which reads as under:
It is apparent from the ahove provision that all the applications,
far which no period of limitation is provided elsewhere in this
Echedule to the Act of 1908 or by section 48 of the Code of Civil
Procedure, 1908, would be governed by Article 181 ibid. Thus,
any application filed under the Act of 2017 would be governed
by Article 181 ibid and there would be a period of limitation of

three years for such applications.”

% ™, 24, Om the other hand, in Maila J‘*».I'ner::ﬁ Younus v. Indus Serpices Lid.
%S0 (2022 SCMR 1171) a two-member Bench of the Supreme Court held
- f that Article 181 of Limitation Act does not apply to an application
"H:C.?E_J, 54" under section 152 of the Companies Ordinance, 1984. It was held

1. siveeseense Neither the | imitation Act mor the Ordinance
\ mentions an application for the rectification-of the company's
’ register of members or denture-holders nor prescribes a
particular period within which such an application is to be filed.
Article 181 of the First Schedule to the Limitation is in respeck of,
'Applications for which no period of limitation is provided
elsowhere in this schedule or by section 4% of the Code of Civil
Procedure, 1908 (V of 1908}, and for such applications prescribes

a three years period. Therefore, the question to be considered is -

whether Article 181 also applies to an application for the
rectification of the register of a company.
12. The Ordinance (substituted by the Companies Act, 2017) 15 2

M= 4 ca® self-contained law and attends to all matters pertaining o

companies, including the maintenance of the register of members

*and debenture- holders and provides the mechanism to rectify i

a fraud is committed or omission made therein. The Ordinance

(?" L does not prescribe any period within which an application for
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rectification may be submitted. Therefore, it would not be
appropriate to do so on account of & tenuous connection with
Article 181 of the Limitation Act. Section 152 of the Ordinance
does not distinguish between rectification necessitated on
account of a fraud having been committed and rectification
recuired to correct an omission in the register of members,
Fraudulent changes made to the register and omissions
therefrom are both categorized as offences. There is no limitation
period in Pakistan to prosecute and punish a crime; unlike some
countries where there are statutes of criminal limitations. A
fraudster, whe had illegally transterved chares of another into his
owil name commits a crime and could be convicted for this
affence. However, if the impugned order 1s upheld, the one
defranded could not get back his/her shares, if the application to
rectify the company's register was filed after a period of three

years. But this irreconcilable contradiction does not arise if-

Article 181 is held not to apply 1o an application to rectify the
company's register. SECP is quite correct to state that when
sectinn 152 of the Ordinance is read with the gection following it
(section 153) it removes A1l doubts, if there were any, that the
legislative intent was not 1o prescribe a period of limitation in
filing a rectification application, or to make it subject to Article
181, or to-any other prov ision of the Limitation Act,

17. ina number of precedents this Court has also held that there
s no limitation period in respect of inheritance claims, which
would include the right to shares owned by someone who has
died. Tt would be ancmalous if a shareholder could not seek
rectification. of the register of members to assert his/her
ownership to shares after three years, bt after his death his/her
heirs could do so.

18. Significantly, Article 181 of the Limitation Act does not state
that it also applies to applications filed under the company law.

Article 181 is a saving clause, and states, in general terms, that-il :

applies to - applications for which no period of limitation is
provided elsewhere. To extinguish proprietary rights without a
clear and definite provision mandating this, by applying 2
general clause/ provision of the Limitation Act, would be
unconscionable.”

25 In arriving at the foresaid conclusion, Naila MNagen drew
support from Naeem Finarice Ltd. 0. Bashir Alined Rafiqui (PLD 1971
S 8), where a three-mermber Bench of the Supreme Court

observed that the consensus of judicial opinion was that Article

R 181 of the Limitation Act applies only to applications under Code

of Civil Procedure. A view to the contrary taken by a two-member
Bench of the Supreme Court in M. Imam-ud-Din Janjua 0. Thatl
Develogment Anthority (FLD 1672 5C 123) was distinguished by
Naila Naeent with, the opinion that such view was pxpressed for

applications under the Arbitration Act, 1940 for which limitation
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was specifically provided in Articles 158 and 178 of the Limitation

Act. However, these cases are not noticed in Benfonile,

26. Though Bemtonite is a leave refusing order, Mr. Tayebaly Iis
correct that it enunciates a principle of law as to the applicability of
Article 181 of the Limitation Act to applications under the
Companies Act. As held in Muhamiad Tarig Badar v, National Bank of
Palistan {2013 SCMR 314), a leave refusing order that enunciates a

principle of law is binding authority under Article 189 of the .~ “p

i}

Sl

'Cnﬁs;ﬂtuﬂﬂn of Pakistan. It is also settled law that in the event of a
conflict between two judgments of the Supreme Court, the High

Courts are to follow the view expressed by a Bench of greater

numerical strength.!! Having said that, the question is what is the
conflict between Bentonite and Naila Naegmn, To examine that, T am

inclined towards the approach recently propounded by the Supreme

R
Court of India in A.P. Electrical Equipment Corporation v, The Tahstldar

(2025 INSC 274, judgment dated 25.02.2025) that:

1§ two decisions of this Court appear inconsistent with each other,
_ the High Courts are not to follow one and overlook the other, but
should try to reconcile and respect them both and the only way to
do =0 is to adopt the wise supgestion of Lord Halsbury given in
Quinn v. Leathern, 1901 AC 495 at p.506 and reiterated by the Privy
Council in Punjab Cooperative Bank L v, Commr. of Income Tax,
Lahore ATR 1940 PC 230
"o €very judgment must be read as applicable to the
particular facts proved or assumed to be proved, since the
generality of the expressions, which may be found there, are
not intended to be expositions of the whole law, but
governed or qualified by the particular facts of the case in
which such expressione are to be found.” and follow that
decision whose facts appear more in accord with those of the
case at hand.”

27. The application subject matter of Naila Naeem was under
soction 152 of the Companies Ordinance, 1984 for rectification of
members register. The applicants had contended that their shares
had been transferred fraudulently which was evident from the fact
that there was no transfer deed in favor of the transferee. The High
Court was of the view that the transfer was apparent from the Form
A filed by the company with the SECP long ago, hence the

v rectification application was time-barred under Article 181 of. the

C}ZL. 11 Hassnrer v, The Stele {PLD 2013 5C 793).
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Limitation Act. The Supreme Court, however, agreed with the
petitioners that the Companies Ordinance itself did not prescribe
limitation for a rectification application and allowed the same to
restore the applicants’ shares 10 ihem. The ratio decidendi of the
udgment is in para 12 niz. that section 152 of the Companies
Ii:!n.iir':an-;:rz had to be read with section 153, and upon construing
themn together it was apparent that the Limitati;:rn Act was nol

intended to apply to an application under section 152,

a8 Tn contrast, the application subject matter of Bentonile was
under section 310 of Ithe Companies Act for leave of the High Court
ko sue Bankers Equity Ltd. in liquidation after the previous banking
<uit had been consigned to record in 2002 as the plaintiff had not
sought leave of the High Court to continue with that suit'? The
application to the High Court was macle after 17 years of the first
suit, thus perceived by the Court as an application to frustrate
liguidation proceedings and held to be time-barred under Article
121 of the Limitation Act. The petitioners before the Euprm& Coutt
did not dispute the applicability of the Limitation Act, ather I:he':.rl
case was that their application was for leave to file a fresh suit, not
for leave to revive the previous suit, and therefore the application

was not ime-barred. It appears that Article 181 of the Limitation Act

Lk was not an issue in contention in Bentdirite: ' %

.

9. The view respectively taken in Naila Naeem and Benfomife on
the applicability of Article 181 of the Limitation Act are based on
different provisiens of the Companies Act/Ordinance. Further, the
view in Naila Nagent is on a contention raised to the applicability of

the Limitation Act, whereas Hiere was no such contention in

Bentonite. Mr, Tayebaly cubmitted that Bentonite nonetheless holds |

that “all proceedings” under the Companies Act are subject to the
Limitation Act. However, that ohservation is qualified by the words

“except where any proceeding is expressly brought out of the

12 To sue a Banking Company in liguidation or to comtinue with pending legal
proceedings against it, the relevant provisions appear to sections 61 and 62 of the
Banking Comparies Ordinance 1962,
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purview of said {Limitation) Act” and that is the exception drawn

- there.

30. In my humble view, the ratio decidendi in Bemtomile is that
where the provision of the Companies Act under which an
application is made does not suffice for the puIPﬂS-Eé of limitation,
orily then will Article 181 of the Limitation Act come into play. Such |
finding does not conilict with Maila Naeem where section 152 of the
Companies Ordinance was comstrued as excluding limitation. As
already discussed above, saction 236 of the Companies Act is also
self-reliant for the purposes of 1ifitation and therefore’ an
application/ petition thereunder is not g'mreme;:l by Asticle 181 of
the Limitation. Consequently, this petition is not hit by the case of

Bentonife.

3], Assuming that the arrangement arrived between TRGP,
TRGIL and Greentree in December 2021 amounted, as alleged, to

" financial assistance by TRGP to putchase its own shares in violatin .

of section 86(2) of the Companies Act, then each time in 2022 to 2024
when Greentree used that financial assistance to purchase shares of
TRGE, and now in 2025 to make the public offer, it can be argued
that affairs of TRGF "are being conducted” unlawfully at present

£ 7L thus falling within the time-line envisaged in section 286 of the

i

Companies Act. There is also no question of latches in such

circumstances.

| Whether petition is barred by res-judicata

32 Learned counsel for TRGIL had submitted that the petition is
barred by Order II Rule 2 CPC as the Petitioner had earlier filed Suit
No. 695/2024 for essentially the same relief which was then
withdrawn by him unconditionally without reserving the remedy
ander section 286 of the Companies Act: that the petition is also
barred by res-judicala in view of the arbitration award against the
Petitioner: and that the petition is harred by the doctrine of election
as thie Petitioner has already filed a claim before the Arbitrator with

similar prayers where his application for injunction against the

Fage 4




i

i e

-

public offer made by Greentre: has been dismissed by the
Arbitrator.

33, Suit No. 695/2024 referred to by learned counsel, was brought
by the Petitioner as a shareholder's derivative action against TRGPF,

" TRGI and their directors for breach of fiduciary duty in violating the

i

aPA between them. Though the plaint mentioned acquisition of
TRGP shares by Greentres, that was pleaded as a breach of the SPA
by TRGIL as the holding company of Greentree. The suit was filed in
June 2024, much before Greentree’s public offer and therefore
Greentree was not party. The suit was however withdrawn by the
Petitioner on 13.09.2024, Epparenli].r to comply with an anti-suil
imjunction dated 10.09.2024 ordered by the US. Federal District

Court, Southern District of New York on a motion by TRGIL

con tending that the dispute was covered in the ongbing arbitration.

34,  The bar in Order II Rule 2 CPC is against a subsequent "suit’.
Learned counsel for the Respondents did not assist the Court on the
question. whether such bar can also be invoked where the
subsequent proceeding is an application/ petition under section 286
of the Companies Act, and especially when sub-section (5} of section
286 provides that “The provisions of this section shall not prejudice
the right of any person to any other remedy or action.” Nevertheless,
Suit No. 695/2024 did not, and could not have sought relief that is
otherwise available before the Company Bench under section 286 of
the Companies Act. The bar in Order II Rule 2 CPC-is not attracted
where relief claimed in the second suit could not have been claimed
in the first suit? It is also not attracted where the first suit was
incompetent or barred by law. Thus, Order [1 Rule 2 CPC has no

relevance here.

35,  The Interim Award dated 27.01.2025 against the Petitioner,
which was reissued by the Arbitrator on 04.02.2025 as a Partlal Final
Award, is on the claim of TRGIL filed in 2023. The Award restrains

13 atloon Ellaki Parncha v, Reja Arshiad Malimood (PLD 2024 5C 663).
1 Ghlom Nebi v, Madhermnd Yaqub (PLD 1983 5C 344),
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 the Petitioner from transferring certain shares of TRGP contrary to

- clause B.6(a) of the SPA. Greentree of course was not party to the

arbitration and shares acquired by Greentree in TRGP are also not
subject matter of the Award. The Petitioner does not seek to upset

the Award by way of this petition. Therefore, nothing in said Award
is res judicata for this petition.

36.  As regards the Petitioner’s counter-claim pending before the
Arbitrator, again that was filed in February 2023 in respect of alleged
breaches of the SPA committed by TRGP and TRGI in December
2021, which were much before the acquisition of TRGP shares by
Greentree and the public offer. In any case, that counter-claim before
the Arbitrator appears to be stayed by order dated 02.02.2024 passed
by the U.S. Federal District Court, Southern District 1:11;. Mew York on

a suit filed by TRGP. Though the Petitioner made an application to

the Arbitrator on 28-01-2025 to restrain Greentree’s public offer and
to cirect TRGP to hold election of directors, the injunction was
declined for the reason that Greeniree was not party to the
arbitration and election of directors of TRGP was a matter before the
Court in Pakistan. That order does not decide any part of the
kE‘-Et;,tmner’ s counter-claim. The question of res judicata does not arise.

Em_t'e the remedy under section 286 of the Companies Act against

El!].lgged oppression and/or mismanagement is not available before

e l;h;é Arbitrator, the doctrine of election is also not attracted.
e ‘-::-_::__-

Whether the petition is barred by the Securities Act, 2015: .

37, Inow tum to the other objections to the maintainability of the
petition. It was submitted by learned counsel for TRGP, TRGIL,
Greentree and the Manger to the Otfer:

A, that TRGP being a listed company, the remecly before
the Court against the conduct of its affairs is provided
under section 99 of the Securities Act!® which empowers

15 99, Remedy in cases of unfair prejudice by listed companies.— (1) If it
appears to the Commission from any information, record or other document
iabtairied under this Act or the rules or regulations made under the Act or any
other legislative power, that the affairs of a listed company is being or has been

" conducted in 8 manner unfairly prefudicial to the interests of some or all of its

sharehalders, the Commission may make an application to the Court for an order
under this section.
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only the SECT to make such an application, not a
member of the company. In other words, it was
submitted that to the extent of listed companies, section’
286 of the Companies Act is overridden by section 99 of
the Securities Act;

B.  that since TRGP (target company) has no control over
the public offer made by Greentree (acquirer), the
public offer cannot be-dn act of oppressior . or
mismanagement by the Board of TRGE in conducting
the affairs of TRGP; resultantly, section 286 of the
Companies Act is not attracted;

.  that the public offer under Part IX, section 111 of the
Securities Act to takeover a listed company 15 under a
special regulatory framework separate from the
Companies Act; that in the event the public offer
contravenes Part IX, then section 126 of the Securitivs
ActlP empowers the SECP to take action; therefore,

(2) I on an application under this section the Court is of the opinion that the
company's affairs are being or have been conducted in a manner unfairly
prejudicial to the interests of its members generally or of some part of the
members, whether or not the conduct consists of an isolated act or a series of
acts, the Court may, with a view to bringing to an end the matters complained of
{8) mnake an order restraining the carrying out of the act or conduct;
(b} order that the company ghall bring in its name the proceedings Lhe
Court considers fit against the persons, on the terms, the Court crders;
() appoint a receiver of the whale or apart of the company's properly or
business and may specify the powers and dutes of the receiver or
. manager and fix his remuneration; and
(d) make any other order it considers fit, whether for regulating the conduct
of the company's affairs in future or for the purchase of the shares of any
members of the company by other members of the company of by the
company and, in the case of a purchase by the company, for the
reduction accordingly of the company’s capital or otherwise,
{3) Where an order under tis section makes an alteration in or an addition 1o the
constitution of @ company, the company shall not have power without the leave
of the Court to make any further alteration in or addition to the constitution
inconstgtent with the order.

16 126. Penalties for non-compliance.— (1) In the event of withdrawat of public
offer, except as provided in section 122, o contravention of any provision of this
Part, the Commission may, after providing reasonable opportunity of hearing. by
an order in writing, debar the acquirer and any person acting in concerl from
acquiring voting shares of 2 listed company for a period of three years.
(2) In case any member of the board of directors or management of the argel
cOmpany contyavenes any provision of this Part, such person shall, on a finding
by the Commission, after providing reascnable opportunity of hearing, stand
disqualified to hald the office of director, chief executive officer, by whatever
name called, chief financidl officer or company secretary in a listed company for
a period of two years.
(3) If any person—

‘{a) refuses or fails to furnish any document, paper or information which

he is required to furnish by, or under, this Part;
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against the public offer, no application/ petition can lie
before the Court;

P

D.  that under sub-section (4) of secHon 86 of the
Companies Act, a violation of section 86 is punishable

only by the SECP by way of a penalty, therefore a
petition under section 286 does not lie against such
violation.

38.  Regards objection “A’, it is correct that like section 286 of the
Companies Act, section 99 of the Securities Act also provides a
remedy before the Court against affairs being conducted to the
'preju;:li-:e of shareholders albeit only in relation to a listed company.
But, as [:In-]':ntEd out by learned counsel, section 99 of the Securities
Act unlike section 286 of the Companies Act, confines that remedy to
the SECF and does not make it available to a member of the
company. The question is, does that by implication override section
286 of the Companies Act 7 [ think not.

Firstly, the Companies Act was enacted after the Securities
Act. Had the intent of the legislature been to take away the remedy
of section 286 of the Companies Act from members of a listed
company, it would have done so expressly. The argument that the
Securities Acl operates independent of the Companies Act is also
misconceived. In fact, these are complementing statutes. Even on the
enactment of the Securities Act, the provisions of the Companies'
Ordinance that were repealed were specifically mentioned in the
Schedule to the Securities Act Section 290 of the Companies
Ordinance, 1984 (now section 286 of the Companies Act) was not
amongst the provisions repealed. Secondly, on a comparison of
section 99 of I:h; Securities Act and section 286 of the Companies Act
it appears that the former is by way of a special remedy to the SECP

{b) refuses orfails to comply with any order or direction of the
* i ommission made or issuped wnder this Part; or
() contravenes or otherwise fails to conyply with the provisionis of this
Pact,
the Commission may, if satisfied, after giving the person an opportunity of being

heard, that the refusal, failure or contravention was willful, impose penaliy

which may extend to one hundred million rupees as may be specified in the
order. .
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as regulator to deal with listed companies found violating the

Securities Act and rules made thereunder.

39, Regards objections ‘B’ and 'C, I am of the view that in the
absence of an express statutory bar. the petition cannot be dismissed
on the broad proposition that a public offer by an acquirer to take-
over a listed company under the Takeover Regulalions can have
nothing to do with conducting the affairs of the target company. For
example, if the Petitioner can demonstrate that the public offer by
Greentree {acquirer) is enabled by financial assistance rendered by
TRGF (target company) which is prohibited by 86(2) of the
Companies Act, then prima facie the Petitioner has a case to answer

However, if the Petitioner cannot demonstrate violation of section

&

B6(2), then the public offer by Greentree is off the hook to the extent
of these proceedings and the alleged violation of Part IX of the
Securities Act can best be examined by the SECP section 126 of the

Securities Act.

40.  As regards objection ', it is correct that under Eub-ﬂectmn {4)
of section 86 of the Companies Act the violation of section 86 is an
offence punishable by the SECP by imposing a penalty, However,

\ e L offences and imposition of penalties itself provides in sub-section {#)

f that

4 "479(6) The penalty imposed under this section by the
Commission, the registrar designated for the purpose or the officer
incharge of the company registration office, shall be without

prejudice to any other action for the violation or contravention as
provided under the relevant provision of this Act.”

Therefore, the power of the SECP under sub-section (4) of section 86
of the Companies Act to penalize a company has no bearing on the

'pqwér of the Court under section 286 of the Companies Act.

41, For the foregoing reasons, the objections to the maintainability
G';n-; of the petiion do not succeed.
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Whether the Petitioner had waived his vight to sue:

42. Mr. Abid 5. Zuberi, learned. counsel for TRGP had then
submitted that when the Petitioner hEru;l accepted ;I'RGIL'S foE-II'_'DF
redemption of shares, he had executed .a; Release Agreement dated
10,01.2022 waiving all claims and legal proceedings against TRGIL,
its affiliates and _subsidiaries, which would include TRGP and
Creentree; and therefore the Petitioner is estopped by contract from
instituting this petition. However, the record reflects that said
. . Release Agreement was executed by the Petitioner in consideratipn
of a ‘Conditional Consent and Waiver' dated 10.01.2022 executed by
Pinebridge GEM 11 G.F, as party to the SPA to waive restrictions on
the Petitioner under the SPA from iransferring shares held by him in
TRGIL. It was in that connection the Petitiorier had executed the
Felease Agreement and undertaking not to sue TRGIL, ifs affiliates
ani subsidiaries”. Shares held by the Petitioner in TRGP do not appear
to be subject matter of the Conditional Consent and Waiver and the

Felease Agreement dated 10.01.2022, In any case, Greentree's public
disclosure under section 110 of the Securities Act of having acquired
1% shareholding in TRGF was made on 1[}.!13..132'2, and the public

offer was made in 2024 ie. after the Release Agreement and
= o, therefore the dispute in this petition is after the period for which the

o o0y Release Agreement was executed,

d 43,  Itis not disputed that the Petitioner is a member of TRGP with
a shareholding of more than 10% and is therefore eligible to make a

complaint under section 286 of the Companies Act. The discussion

on section 286 henceforth is in the context of a complaint by a

AKISTAN
{:ﬂu R FEE
member of the company.

44,  Section 286 of the Companies Act seems to envisage three

types of grievance/ complain by an eligible member:
i | (a) that affairs of the company are being conducted or are
likely to be conducted in an unlawful or frandulent

-‘.‘:1;, ‘manner, or in a manner not provided for in it
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memorandum  (hersinafter referred o as
‘mismanagement’), or
(b)  that affairs of the company are being conducted or are
likely to be conducted in a manner oppressive to the
member(s) (hereinafter referred to as ‘oppression’), or
() that affairs of the company are being conducted in a

manner that is unfairly prejudicial to the public interest.

While a complaint of oppression (type b) is usually where the
petitioner is directly affected, a complaint of mismanagement (type
a) and prejudice to public interest (type c) is where the petitioner i
indirectly affected, hence he/she is permitted by section 286 to bring
what would otherwise be a derivative action on behalf of the

company for correcting the affairs of the company.

The complaint under section 286 may be against
mismanagement only; against oppression only; against both; against
prejudice to public interest only; against the latter coupled with
mismanagement or/and oppression. While aclks underlying

oppression and mismanagement may be overlapping, it is important

to distinguish between the two,

45.  From sub-section (2} of section 286 of the Companies Act it
will be seen that the Court will make an order only if it is of the
opindon: (a) that the company’s affairs .alr-;_l being conductad, or are
likely to be conducted as mentioned in sub-section (1), AND (b) that
to wind-up the company will unfairly prejudice the members or
creditors. The latter condition further signifies:

" @) that the complaint under section 286(1) showld be
premised on grounds that are also grounds for
winding-up the company; and .

(ii}y that the Court is satisfied that there is a ground for
winding-up the company but to do so will unfairly

prejudice the members and creditors, and therefere an

g order under section 256 should be passed instead.
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It is therefore said that section 286 is an alternative to winding-up.\’

46.  Grounds for winding-up a company are then set-out in section
301 of the Companies Act.’s As per clause (g)(iii) of section 301, a
company may be wound up by the Court: “if the company is -
conducting its business in a manner oppressive to the minority
members or persons concerned with the formation c,-rr promotion of
the company.” Oppression of minority members by the company is
thus a recognized ground for winding-up the company, This means
that where ‘oppression of minority’ is established under section 286,
it is implicit that there will be cause to wind-up the company.
Consequently;-once the threshold of oppression is crossed, the
threshold of winding-up is automatically crossed. Similarly, where it

is established under section 286 that the affairs of the company are

¥ Khrsfveed [sorail @, Unichen Corporation (Fob) Lid. (1996 CLC 1863). Associnte Biscuils
fternationnd Lid. o, Elag"n's!r Biscuits Mannfchimes (Pol,) Lid, (2003 CLD E15): -

" 30, Circurnstances in which a company may be wound up by Court. — & company
may e wound up by the Court=

(&) if the company has, by special resclution, resclved that the company be wound up by
the Court: or

(b} it default is made in delivering the statulory report to the registrar or in holding the
stautoTy meeting; or

(=) if default is made in holding any Iwo consscutive annual gereral mestings: or

(d} if the convpany has made a defanlt in filing with the registrar its financial statements
or armual returns for immediately preceding bwo consecutive financial years; or

(&) if the mumber of members is réduced, in the case of public company, below three and
in the case of a private company bebow two;p or

(f) if the company is unable to pay its debts; or

e (g} if Ehe company is—
- (i) conceived or brought forth for, or s or has been carrying on, unlawful or

S Fraudulent activities: or

(i) carrying om business prohibited by any law for the Hme being in force in
- | Pakistan; or restricted by any lasw, rules or regulations for the Gme being in force in
; Pakistan; or
[ [fiiy conducting its business n g manmer oppressive to the minority| members or
persons concerned with the formation or promotion of the company; or
(iv) run and managed by persons whe fail to maintain proper and true accounts, o
commit fraud, misfeasance or malfeasance in relation &0 the company; or
v {v] managed by persons who refuse to act according to the requirements of the
memorandum or articles or the provisions of this Act orF “failed to carry outl the
directions or decisions of the Commission or the regisirar given in the
exarcise of powers under this Act; or
(h) if, being a listed company, it ceases to be such company; or
(1) if the Court is of opinion that it is just and equitable that the company
should be wound up; or
{j) if a company ceases to have a member; or
(K} if the sole businass of the company is the Hoensed activity and it ceases to operate
consequent upon revocation of a licence granted by the Commission or any other
licemcing autherity: or
{1} if a ficence granted ender section 42 to a company has been revoked or such &
company has fadled o comply with any of the provisions of section 43 or where a
company licenced under section 42 is being wound up voluntarily and its liquidator has
failed to complete the winding up proceadings within a pericd of one year from the dale
of commencernent of its winding up; or
{m) if & listed company suspends its business for a whole year.
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being conducted, or are likely to be cnn::lucl:ed, in an unlawful or
fraundulent MANNEr, Or i a manner not provided for in its

memorandum, a.case for winding-up can be triggered inter atin

under clause (g)(i), (2)(ii), (g)(iv) and (g)(v) of section 301,

47.  The provisions of the Indian Companies Act, 1956 were

‘somewhat different There, the remedy against oppression and

mismanagement was split into sections 397 and 398 respectively,
Most notably, the condition there that facts should otherwise justify
8 winding-up order was only for a pefition against oppression under
section 397, not for a petition against mismanagement under section
398, Secondly, section 397 expressly stated that the relevant ground
for winding up would be the just and equitable’ clause. Section 210
of the English Companies Act 1948 was similar, However, the

© requirement that facts of oppression should justify a winding-up

- order were omitted in the cnactment of section 459 of the English

Companies Act, 1985 and is also not there in the succeeding section
996 of the English Companies Act, 2006. On the enackment of the
Indian Companies Act, 2013, the remedy against oppression and
mismanagement both is now in section 241; the qualification for

invoking section 241 is in section 244; and considera tions for passing

2 an order by the Tribunal are in section 242, which requires both for

ﬂ;ﬁpresstfm and mismanagement that facts should justify that

- ibtherwise a winding-up order would be ‘just and equitable’. The

. M ‘just and equitable’ ground for winding up of course has a higher

(-

threshold, thereby restricting the scope of intervention by the Court
against oppression and mismanagement. In c;}mpa:fis:um section 290
of the Companies Ordinance, 1984 and now section 286 of the
Companies Act, 2017 do not restrict the Court’s intervention to the
just and equitable ground for winding-u p. Therefore, in Pakistan the
scope of intervention by the Court against oppression  and
mismanagement has been broader than flie one across the bordar. It
is important to keep this distinction In mind while examining

precedents from India and England on corresponding provisions.1?

" A similar observation appears in Pakisian Wapdn o. Kot Addu Pomwer-Ca, Lid
(PLD 2000 Lahore 461).
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‘ 48.  Section 301 of the Companies Act added grounds for winding-
- _up a f.cumpanj.r that did not previously exist in section 305 of the
‘ : Cﬂl‘npﬁmes Ordinance, 1984 As a consequence,’ the legislature

seems to have further enlarged the scope of the Court's interference
under section 286,

Mainstay of the petition;

49.  The mainstay of the petition is against the purchase of TRGP
shares by Greentree and the public offer made by Greentree to take-
over TRGP. Grounds and submnissions that do not go that end are
therefore irrelevant. Furthermore, to question the proposed take-
over by Greentree within the ambit of section 286 of the Companies
Act, it is principally the affaivs of TRGP that come under scrutiny,
Submissions by the Petitioner that the public offer by Greentree,
contravenes the provisions of the Securities Act, the Takeover
Regulations, the Competition Act, 2010 or the Competition (Merger
Control) Regulations, 2016, are all acts of Greentree independent of
TRGF and therefore beyond the pale of scrutiny under section 286,
and for which the Petitioner may inv:::]::éru ther remédjes that nm-;.r_he
available to him. It appears that the Pel'lﬁlcmer w;:s conscious of such
scope of section 286 in pitching the petition on the ground that
shares of TRGF purchased by Greentree and now the public offer by
it as well, was/ is'funcle-:l by TRGI" which is ‘financial assistance’ to
buy it's own shares and prohibited by section 86(2) of the

- Companies Act; and that such maneuver by the Board of TRGP to , e
deIwEr control of TRGP to Greentree is unlawful, fraudulent and

oppressive of the members of TRGP.

The averment of ‘financial assistance’ by TRGP to purchase its own

, shares = violation of section 86(2) of the Companies Act:

i 50.  As noted at the outset, TRGIL is an investment holding

| company in which TRGP holds shares 69% shares, whereas - W
Greentree is a wholly-owned and controlled subsidiary of TRGIL

. and, was setup by TRGIL for acquiring shares of TRGP. The

{l;"- r . disclosure form of the public offer also acknowledges that;
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"The Acquirer is a relatively recent formed Special Purpose Vehicle
set up for the purpose of acquiring shares of the Target. As such its,
financials are of a limited nature and essentially reflective of the
change in value of the shares of the Target.” :

Eor the purposes of the public offer, TRGIL as the holding company

of Greentree, is deemed to be a “person acting in concert” with the
acquirer by virtue of section 108(d) (i A) of the Securities Act In

; fact, the public announcement of jntention dated 26.12.2024,
" published under Regulation 6 of the Takeover Regulations disclosed
TRGIL as the ‘ultimate acquirer. That being the relationship
hetween the parties, the question is whether shares of TRGP

. purchased/ acquired by Greentree were with the ‘financial
aésistam:t!" ‘of TRGFP, an act prohibited by section 86(2) 'nf. the

Companies Act as under:

ugg. Prohibition of purchase by company or giving of loans by it

for purchase of its shares. (1) [omitted]

(2} No public company OF a private company being subsidiary of a

public comparty shall give financial assistance whether directly or

indirectly for the purpose of, or in connection with, a purchase or

subscription made or to be made, by any person of any shares in

the company or in its holding company'.

(3) Nothing in syb-section (2) shall apply to—
{a) the lending of money by a banking company in the
ordinary course of its business;
(b) the provision by & company of money in accordance with
any scheme approved by compary through special
resolution and in accordance with such requirements as may
pe-specified, for the purchase of, or subscription for shares in
the company or iis holding company, if the purchase of, or
the subscription for, the whares held by a trust for the benefit
of the employees oF euch shares held by the employee of the
COmpany;
(€) the provision or gecuring an advance to any of its
employees, including a chief executive whe, before his
appointment as such, was not a director of the company, bat
evcluding all directors of the company, for purchase of
chares of the company O of its subsidiary or holding
COMpany.

(4) Any violation of this section shall be an offence liable 1o a

penalty of Jevel 1 on the standard scale.”

51, Section 86(Z) of the Companies Act is an axtension of the rule

laid dewn by the House of Lords in Trevor T. wWhitworth, (1887) 12

AC 409, that a limited company cannot purchase its own shares

except by way of reduction of capital with the sanction of the Court.

cf?;; The reason for such restrickion is that purchase by the company of it
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own shares either amounts to ‘trafficking’ in its own shares thereby

. enabling the company, in an unhealthy manner, to influence the

price of its own shares on the market, or it operates as a reduction of
capital which can only be effected with the sancton of the court and

in the manner laid down by the statute ®

52, TRGP is a public company to which section 86(2) of the
Companies Act will apply. The provision prohibits TRGP from
giving financial assistance ‘whether directly or indirectly’ for the
purpose of. ar in conmection with, a purchase by ‘any person’ of any

shares in the company. The circumstances that are excluded by sub-

- section (3) do not exists here and are not relevant for present

purposes. A similar prohibition existed in section 54 of the English
Companies Act 1948, section 151 of the English Companies Act 1985,
section 77(2) of the Indian Cormpanies Act 1956, now section 67(2) of
the Indian Cc:mpaniés Act, 2013, “Any valuable consideration paid
out of the company’s assets will make a transaction amounting to a
purchase and, therefore, invalid.*® The prohibition on financing the
acquisition of a company’s OwWn shares is to prevent improper use of
its assets by speculators in management of a company whao, by such
acquisition, may seek to obtain control of the company for their own
advantage.2 “#A contract entered into by a public company or a
private company which is the subsidiary of a pubhc COnpany
contrary to the provisions of this section is unlawful and on proof of
knowledge on the part of the directors of which facts constituting
illegality they and all other parties to the agreement are liable to the
company in conspiracy. In Euckley on the Companies Act, 14%
Edition, it is observed (at page-156): "

What is made unlawful by the section appears to involve three

elements:
(a) It must be something which can in the ordinary sense of
the wurd be said to constitute the giving of help;

2 A Ramaiy, Guide to the Conpanies Act, 18 Edition, page-1296. v
 Supreme Court of India in Remesht B. Desai v. Bipin Vadilal Melin {ATR 2006 5C

3672).
B A Ramaiyn, Gutde lo the Comproties Act, 1§ Edition, page-1297.
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(b) The help must be of a financial nature, which presumably
involves money in one way or another (note the words
“directly or indirectly™); and

(c) What is done must have been done either “for the purpose
of” or “in connection with” the past or contemplated (note
the words ‘made or to be made”) purchase or subscription
anc this must surely require an investigation of what was

in the mind of those (normally the directors) who procured
the company to do the act.™=

In Belmont Finance Corporation v. Williams Furmtture Lid. &
others (No.2) - [1980] 1 All ER. 393, Lord Buv:klg}" held that a breach of
section 54 of the English Companies Act 1948 :cb::c'urred if a
company, without regard to its own commercial interests, bnughtl
something from a third party with the sole purpose of putting the
third party in funds to acquire shares in the company,
notwithstanding that the price paicl was a fair price. It was held that
even though the agreement for the phirchase of share capital of M
Ltd. by B Ltd. was a satisfactory commercial transaction for both
buyer and seller, it nevertheless contravened section 54 because it
was not a commercial transaction in its own right but merely part of
a scheme to enable Mr. G to acquire B Ltd. at no cash costs to himsell
and was not a transaction in the ordinary course of B Ltd. as it did
not enable B Lid. to acquire anything which it genuinely needed for
its own purposes.

i

\ 53. For the evidence of the alleged financial assistance rendered

by TRGP to purchase its own shares, the Petitioner relied upon the
record of TRGP discussed below, which documents are not disputed
by the contesting Respondents albeit they submit that the underlying

transaction does not amount to financial assistance by TRGF,

531 The assets of TRGIL included shares of Thex Holding Ltd.,
- Afiniti Lid. and e-Telequote, In 2021, TRGIL sold its shares in e-
Telequote and made the fnllﬂw'mg'c:ffer to TRGP by letter dated
09.12.2021:

“As of today, there are two categeries of polentinl transactions thit Bl
Company has planned for its shareholders. For those shareholders Ht

B [hid, page-1298.
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prefer to be eddeeimed. the Compnny mtends to reprirchase their shares o
the Company in exchange for a combination of cash (largely spurced from
the Comprmy's sale of ils ecomonric inferest i Eielequote), and cerimn
shares of various portfolio compaies held by the Company. As TRGF 15
\ the holder of approximately 60 miillion Geries B Preferred Shaves, this-gffer
) will also be made to TRGP, showld it wish to redesin and exit from ils
innestment in the Compamyf gither fully or in prrt. For those shareholders
who prefer to not be redeemed, or who prefer te not be redeemed in full,
their shareholding will continue al the Company. Such shareholding
ould track e shareholder’s fmplicd share of the Compary's assets thint
would _othermise [tve beer wused jor redentption of shares _that e
sligreholder fias chosen 1o ot redeem fn this proposed _redemplioil
bimsaction. " :

532 In a meeting of the Board of TRGF held on 00.12.2021, the

o aforesaid offer was explained by Mr. Mohammad Khaishg [L{ﬁ]
who was both Chairman of TRGP and CEQ of TRGIL. The mirmutes
of that meeting record:

“ME gure a detailed presentalion o the Board and tnformed them that the
oardl of directors of TRGI has approved the allocation of its liguid assels
| L its ghrcholders in_ iis meeting held on Deocber 06, 2021, He
| informed that TRGI's assels essenitially compromise appraximately LISD
. 250 million in cash, 11.4 million shares of [bex Linited and 18.5 million
i shares of Afinifi Limited. TRG Pakistan’s portion of the liquid nssets
| wonld be approximately LiSD 120 mflion (inciusive af approximately
I LiSD 10 million it deferred ciish) plus approcimately 5.4 million shares of
[bex Limited. He explained that e Bascline Model from TRGI ol

© simply distribute the share af encli of the ahareholders to them.
N, MK explained that in addition 10 the Buseline Model there is also
Wb Altgrnate Model being offered by TRG which has its pros and cons that
\ Tilie explained. He also exploined that post the distribution, only Afiniti
= |, o.vould be left in TRGI mnd the economics of the remaining TRGI
= H /' shareholders world remain uncharged from the curretit stnte. ME
i coninued wwith lus presentation and explained ot undet the Adteriiale
Model TRGE's shire of cnzh s [bex sheres would be deppsited in a SEV
M and he also explained
all the feafiires, consents and m-rmmh of the Alterrate Model, The Bonrd
also comtimed it Helr questioms o fhe Alternate Model in grder to

denelop o better understanding.”

533 Since the offer made by TRGIL was ‘price sensitive
information’ received by TRGP as & public-listed company. TRGP
made the following disclosure to the PSX side letter dated 10.12.2021
as required by section 9§ of the Securities Act

wie Resouree Group International Limtited (TRGI) has informed TRG
Pakistan Lid. that the TRGI Board has approved the allocation of its liguid
nascs of its afareholders, TRG Pakistan's partion of the ligrid assels
wonld be approximately UsSD 120 million (inclusive of appreximitely
LISD 10 million in deferred cash) plus approximitely 5.4 million shaves of
ifs listed portfolio compmtl Thex Limited. The process and structere for
whilization of the eboie allocation is expecied 10 be finalized by 31
December 2021, and TR Prkistan will anmosrmce further details at th

.{% tl."liﬁ.l:r = a -
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| The Petitioner refers to this digclosure 0 plead that: wOp 10-12-2021,
TRGI owed TRGP @ dividend of approximately of LUSD 195 million,

consisting of USD 120 million in casf el USD 75 mmillion in NASDAU
l{ fraded shares of Thex"."

534 The Board of TRGF formed a sub-committee 10 evaluate
- TRGIL's offer. In the meantime, by an email 0 the Board members

-

om ﬂ-illﬁll, wir. Mohanmad Khaishgi gave his analysis a3 under:

wTRGl's board hns indeed made the decisiont to allocale / distribue ifs
liguid assets to all 1ts glreholders. Ir so doing, TRGI wants 10 ko in
ot form TRGP (its largest shareholder) toorld Iike to receive its shere of
those liguid ossets (rhich currently come Sut fo $120m in cash / deferred

cash & 5.4m shares of IBEX), whether divectly ar indirectly. That as the

There are 3 bl choices for TRGP to obitnir eXposHre b those liguid
ssets (amd fit o1 Mrner ght preserves for all shareholders their gurrenl
pcomomic & TOHNE inerests):

{n}

Dirgcthy - 10 dipidend (which wpould require TRGI t0 declare o dividentd
of cnsh and |BEX shares for TRG P's class of shaTes Preferred E).

(®)

Directly - via partial rederption af TRGP's TRGI shares.

@

Fdirectly - by chopsing netther of tie ahoue-aitd retniring those nssels
qithin TRGL i wwhich cse certain arrangemmernts idenlly need to be baker
to ke swere ot TRGP's strtus qUe ante  econommics [ woting
arrangements are retained.

 Choice (n) above i not yet on the wble (as TRGI fues ol yet declared
dividend) but could be if TRGF wwould like fo go in that direction as it is
ey straightforard 10 execiide  (and would not require &
documentabion qoith TRGE). Qur understanding is {liat this brings up 0%
considerations for TRGP.

_ Choice (b) i on the \able 15 TRGI has the Jatibude fo do so for ml & all
of its chareholders. Our understonding 18 that this is also not an 1denl
choice for TRGF for thost same tax comgiderations. The pHTROSE of e
efter Tuts bo segk confirmation that TRGP is not interested in this option.
That respomse apoutld Hhen allow for TRGI 0 wndertake redemptions for
oiher Preferred B shpreholders {mainly Zia - who is interested 11 talang
Jds ghare by Ty of a redenption) if amy one chareholdet it o
ceytiin clnss of shares gets redeenied, e all shaveholders witlin thel .
cinss hve to be red 1 1inless they explicitly sty 50 otherumse,

e tned 08 e
. Chofee (c} 18 the choice TUE frand Erﬁﬁg‘r_ftﬂi at tie _bogrd mieetirng (ns o
1T e | P retaining 165 shiere ©
rch

o £ TR, . ligui n5sets yrithi RGI (and th g able fo 1 i
' TRGP shares). If this 15 ~ Joed the choice that TRG 80€¢ with, there (s
«nothing that TRGP needs 10 explicitty do, 05 it {5 mainteining 0 glnties
qua; bud the iy TRGE' sconomic interest is maintained is wia an
amendment to the Pinebridge ngreenernt The cote pnmts--am'fhin that

et urill bes oo 5T

535 Un 17.12.2021, all directors of TRGP saving one resolved as
(T follows:
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“After having considered the matter in detail and keeping in wview fie
long-term stroteg i and objectives af the Company, the Board of Directions
decided that fhe Company should chpose option (if} and to compimye lo
work torrds fiertey maxinizing salue and capital return of its Procepds
Jor tite Comipany and fts shareholders, The Company further remiested
TRGI to consider and i entertd an 1

ddirect ilie, benefil. and Hgutdib to sharehal

53.6 Thereafter, by letter dated 20.12.2021, TR{;P made the

following disclosure tq the PSX under section 9 of the Securities

Act:

“Further to our disclasype of mrierind formation dated 10° Decemiber
2021, the Board af Directors of TRG Pakistan Ltd. (“TRGP" af “Hye
Company™} considered i apliors offered 1o by The Resorrce Group
[nternational Linsited (“TRGI™), i.e. vither t (5) directly receine {iny ey
of full or pariinl tedemplion) its shargs of TRGs liguid nsseis namely
caslt and Beriain myngher of shares of Thex Limited owneq by TRGH
("Liguid Asseis™), or (if) contimue with iis tnvestment in TRGI. '

After lnmving consideyed He matter in desnil and keeping in view e oy -
ferm sirategy and objectives 9 the Company, the Board of Directors
decided Hial the Compmny should chopse option (i) and b contine o

indivect value, benefit, and f:'qm':ir’!y to the sharcholders af TRGP,
TRGI has duly consi d_the request an ' intends o f enien |
TRGP's request Hirough housing TRGP's portion of the [ wid Assels i

" a separate wholly oumed subsidinyy of TRG] ("5P V2. This SPV will- s
S0t as praclicable, jtilize all or par of these Liguid Assets bg prirciutse

shates of TRGP from the stock market from time to fime, in order fn
provide paiye, Benefit, and liquidity to e slureholders of TRGP. Such
tramsactions will fe conducted independenly By the SPV in accordurcs

with applicable lays, ™ (underling supplied for emphasis)

54, This last disclosure dated 20.12.2021 made by TRGP to the

between TRGP and TEGIL that the latter would utilize those liquid
assets to purchase shares of TRGT from the stock market (PSX): and
that such.purchases would be made through a subsidiary of TRGIL.
It is then not disputed that Greenitree is the designated subsidiary
which started purchasing shares of TRGP and eventually built up
such shareholding to make a Public offer to acquire contro] of TRGP.
Prima facie, this discinsure is an admission by TRGP that it Permitted
TRGIL to purchase it's (TRGP's) shares through Greentree witly
funds otherwise Payable to TRGP., Confronted with that, the
atgument of learned counsel for the contesting Respondents was
that TRGIL had never declared a dividend; that unti] a dividend was
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55. TRGIL's letter dated 09.12.2021 and the briefing given to

actually declared the liquid assets referred to remained the property
of TRGIL; hence there was no financial assistance by TRGI" within
the meaning of section #6(2). They further submitted that the
Péﬁﬂﬂnei; has misconstrued the arrangement between TF.G]; and

TRGIL borne out of TRGIL s letter dated 09.12.2021,

-

TRG‘.P‘E; Board by Mohammad Khaishgi, whe was also CEO of
TRGIL (minutes dated 09.12.2021) reflect that upon realizing
proceeds of its shares in e-Telequote, the board of directors of TRGIL
had “approved the allocation of ils liquid asseks to all is shaveholders n 1t
meeking held on December 06, 2021", The reason for such allocation is
then manifest in the Written Consent of Members of the Company’

dated 192.12.2021, which was a resclution passed by the members of
" TRGH, includirig TRGF, and which recites:

“WHEREAS, the Compmny's Foard of direclors' (the "Board”), of
mieetings of the Board held on & Decemnber, 2021, 13 December, 1021 ann
19 December, 2021, has approved certatn matters relofed fo the repurchase
of nll of the outstanding Shares ns well as any option inferests therein,
namiely:

30,855,843 Class A Comman Shares;

2,564,930 Class B Comtmon Shares;

73,196,694 Series B Preferred Shares; and

26,785,711 Series A Preferred Shaves;

{Collectivehy, the “Authorized Redemptions”); ...,

IWHEREAS, by stgnature b thess Resolutions, i accordmnce with section
5C of Certificnte of Designation for the Series B Preference Shares, the
hwlders af @ majority of the Series B Preferred Shares confirm [hat
appropriate proviston fas been rade by the Company to ensure thurt the
hiolders of Series B Preferred Shares thereafter have the right lo mcquire
and receive such sharves, securities or assets as holder of Clags A Commnon
Shires is entitled fo recetve in the Commron Recapitalization and Selected
Redemphions; :

WHEREAS, the holder of a majority of the Series B Preferred Shares is
ngreeable to the Transactions pursuanl to terms and condilions generally
consistertt with "Option 2" atteched lereto as Exhibit C (the "TRG
Pakistan Structure" )"

56. The above document reflects that at the time of TRGIL's letter
dated 09.12.2021, it had resolved to mdegm {buy-back) it shares from
members who held redeemable sh.laz_'es. 'FRGI; of course held
redeemable preference shares in TRGIL, classified as "Series B
Preferred Shares’. By virtue of clause 5C of a “Cerfificale of

Designation” dated 29.04.2016, TRGIL had certified to TRGP as a

L]
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holder of Series B Preferred Shares, that in the event there is any

; transaFﬁﬂn which entitles holders of Class A Common Shares to

. receive shares, securities or assets from TRGIL, then prior to such

traﬁsactim{. TRGIL shall make appropriate provisions to ensure that
holders of Series B Preferred Shares also have the same right. Since
holders of Class A Common Shares had decided to take TRGIL's
offer of redemption of shares and receive proceeds/securilies from
TRGIL, it was bound by contract to make a similar provision for
TRGP, hence the ‘allocation” of cash and securities for TRGP as well
While TRGIL's letter dated 09.12.2021 was not a declaration of
dividend, that is besides the point. Such letter was nonetheless a
proposal to remit certain liquid assets in cash and kind to TRGP
under a scheme of redemption of shares. That aspect precisely was
explained by Mr. Mohammad Khaishgi himself, the CEO of TRGIL

and Chairman of TRGP by email dated 13.12.2021 reproduced:
above,

57. Redemption of shares by TRGIL, a Bermuda company, was
regulated by section 42 of the Bermuda Companies Act 1981 as

L2 -

under: T = 7 ¥

“42, Power to issue redeemalzlz prefe:renm shares

(1) Subject to this section, a company limited by shares, or other
company having a share capital, may issue preference shares
which—

(i) . if so authorised by its bye-laws, are, or at the option
of the company are to be liable, to be redeemed; Bl

. {if) i so authorised by its memorandwm at the option of
':. r the holder are to be liable to be redeemed:

w | Provided that—

4

capital paid up thereon or out of the funds of the company
which would otherwise be available for dividend or
digtribution or out of the proceeds of a fresh issue of shares
made for the purposes of the redemption; and
{b) the premium, if any pavable on redemption, is
provided for out of funds of the company which would
otherwise be available for dividend or distribution or out of
the company’'s share premium account before the shares are
redeemed.
(Z) Subject to this section, the redemption of preference shares
thereunder may be effected on such terms and in such manner as
may be provided by or determined in accordance with the bye-laws
of the company; however, no redemption of preference shares may
" be effected if, on the date on which the redemption is to be effected,
there are reasonable grounds for believing that the company is, or
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after the redemption would be, unable to pay its liabilities as they
become due,

(24) [REPEALED] :

(3) The redemption of preference shares under this section shall not |
be taken as reducing the amount of the company's authorised share
capital.

(4) On the redemption of preference shares under this section, any
amount due to a shareholder may —

* {a)  be paid in cash;
(b) be satisfied by the transfer of any part of the
v . undertaking or property of the company having the

same value; or

(c) be satisfied partly under paragraph (a) and partly
under paragraph (b)."

It will be seen that under the cnmpém_,r law applicable o
. TRGIL, any offer by it to redeem its shares (buy-back) could anly be
made from funds otherwise available for dividend or distribution.
That is exactly what TRGIL proposed by its letter dated 09.12.2021
'+ piz: that funds otherwise payable as dividend could be remitted-to
TRGP if it sells its shares back to TRGIL. That is why TRGP made
the disclosure dated 10.12.2021 to the PSX under section 56 of the

M

Gecurities Act that a certain proceedls were due to it from TRGIL,

58 Learned counsel for the contesting Respondents had then
submitted that since TRGP did not eventually take the offer of
redemption of shares, the funds/liquid assets allocated by TRGIL

"1"‘" ..l-C__- ':-”l,

8\ red_empnun, that is not where the matter ended, for such decision
?ﬁ Il..':'|

N ,,.r & was categorically talken in lieu of another transaction intended with

T

, TEGL.,. niz. to utilize the funds allocated for the redemption to
purchase shares of TRGP through Greentree. Such intention is
manifest in Mr. Mohammad Khaishgi’s email dated 13.12.2021
addressed to the Board of TRGE 1.

“Choice (c) is the choice e had presenied at the board meeling (ns an
alternative to (a) / (b)) This choice involves TREGF retaining its share of
liguid assets within TRGI (and therefore be able to underiake o purchose of
TRGP shares)”.

Thereafter was finalized the agreement between TRGFP and
TRGIL to transfer TRGP's allocated liquid assets to an SPV
ﬂ?;u (Greentree), which was done pide resolutions under the Writign
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Consent of Members of the Company’ dated 19122021 reproduced

g .above. The ‘transaction’ referred to as ‘Optiom 27 therein is sueh

agreement. The said Wiitten Conseaf was an acknowledgement by
TRGIL that the liguid assets allocated to TRGF under the offer of
redemption of shares were the property of TRGP. Had those been
the property of TRGIL as now being contended, there weuld have
been no need for the Written Consent,
The reason for not taking the offer of redemption for funding
a purchase of its own shares is then clearly spelled out in TRGIs
disclosure letter dated 20.12.2021 to the PSX as under:
: .I “TRGI has duly considered the requesi, and now intends to implement
TRGP's request through housing TRGP's portioh of the Liquid Assets in
a seperrate wholly erwned subsidiary of TRGI ("SPV"). Tlus SPV will, ns
soont as practicable, ukilize all or part of these Liguid Assels to purchase
shares of TRGF from the stock muarkel from time to bime, in order lo
provide value, benefit, and Hquidity to the shareholders of TRGP.”
59. The third argument of learmed counsel for the contesting
Respondents was that section 86(2) of the Companies Act is attracted
only where ‘financial assistance’ flows from the company (TRGF)
and to the person purchasing shares, whereas in this case the
financial assistance flows from TRGIL to Greentree. However, such
argument is negated by section 86(2) itself in wusing the weords
“directly or indirectly”. These words are intended to address any
camouflage of the financial assistance such as the one here where
financial assistance to Greentree is routed through its holding
company, TRGIL. " As observed in Charferhouse Investment Trust Lid,
v. Tempest Diesel Ltd, (1986) BCLC 1 (Ch D) the term “financial
assistance’ should be given its normal commercial meaning; thus,
the section requires that there should, be assistance or help En_rl the
purpose of acc;ujring the shares and that the assistance should be
financial " Nevertheless, it is not the case of Greentree that shares
of TRGP purchased by it, and now the publié offer, is from any other

sOUrce, ﬂdmmecﬂ}' Greentree does not carry on any other business.

Nor is it the case of TRGIL that it's books still carry the funds that

had been allocated for redeeming shares held by TRGP. Conversely,

. the financial statement of TRGP as on 30.06,2022 recorded: .

3 A Rawiya, Guide fo the Comprnies Act, 18% Edition, page-1299.
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"Net assets of TRGIL also include the Company's portion of liquid assets
From the sale af an investment of TRGIL {e-Teleguote Limitzd) which

portion was tuitinlly approximately USD 120 million (inclustve of

approximately USD 10 million in deferred cash) plus approximately LISD
5.4 rmillion shares of its listed portfolio cormpary, Thex Limited”,

60.  In view of the foregoing, it is established that shares of TRGF
purchased by Greentree from time lo time, and now the public offer
by it to acquire control of TRGF is the result of financial assistance
given by TRGP in viclation of section 86(2) of the Companies Act.
Had TRGF not given such financial assistance, Greentree could not

have built its shareholding in TRGP to become eligible for making
the public offer under the Takeover Regulations. At :the same tme,

such financial assistance diverted the funds/assets of the company

for no apparent gain to the company.

bl. Learned counsel for the Petitioner had further submitted that
the agreement between TRGP and -TRGIL to park TRGP's
funds/liquid assets in Greentree, was an ‘investmen!t’ in an
‘associated undertaking’, the latter defined in section 2(4) of the
Companies Act, and which required a special resolution of the
I'rruErI'ﬂ:JE‘r‘a‘~ of TRGP as per section 199(1) of the Companies Act,
However, such submission cannot be examined without v:crns;ich;_ring
the Companies (Investment in Associated Companies or Associated
Undertakings) Regulations, 2017 which were not noticed by any-of
the learned counsel. Therefore, 1 do not proceed to consider that

E\SPECL

62.  The other ground taken by the Petitioner under section 286 of
the Companies Act is that the Board of TRGP, acting in collusion
with Greentree and TRGIL, delayed election of directors of TRGP to
pave the way for a smooth take-over by Greentree, It was submitted
by learned counsel for the Petitioner that such act by the Board of

"TRGP was also violative of section 158 of the Companies Act. On the

other hand, leammed counsel for the mnbesﬁng Respondents
submitted that election of directors could not be held by TRGF due
to a restraining order dated 24.10.2022 operating in Suit No.
1599/ 202
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63. Az discussed in the chronology of events supra, the restraining
order dated 24102022 operating against TRGP in Suit No.
1599/2022 was against holding the AGM scheduled for 25102022
As per the agm::lﬂ of that AGM reprudu;:;r:l in the plaint of that suit,
the AGM had not been called for election of directors as the term of
directors had not expired. Admittedly, -the term of TRGF's directors
expired on 14.01.2025. Though an AGM called under section 132 of

the 'D:rm}-:'ahieﬁ Act may include an agenda for election of directors,
that can only be where the date of election coincides with the date of

. the AGM. Otherwise, it is an extra-ordinary general meeting that hags

to be called under section 132 for electing directors, Therefore, 1 do
not see how the restraining order dated 24102022 could be
construed against election of directors falling due on 14.01.2025, and
which had to be held within 90 days as required by sub-section (2) of
section 158 of the Companies Act.®

#4158, Retirement of first and subsequent directors. — (1) All directors of the

COmpany-- _

{a} on the date of first annual general meeting; of

(b} in case of subsequent directors on expiry of term of office of

direclors mentionad in seckon 161,
shall stand retired from office and the direclors so retiring shall conlinue 1o
perform their funchons until their successors are electad.

=1 Z) The directors so continuing to perform ftheir functions shall take lmmecliate
| .2} steps to hold the election of directers and in case of any impediment report such

|| circumstances to the registrar within forty-five days before the cdue date of the
3/ anmmal general meeting or extra ordinary general meeting, as the case may be, in

which elections are to be held:

Provided that the helding of annual general meeting or extra ordinary
general meeting, as the case may be, shall not be delayed for more than ninety
days from the due date of the meeting or such extended time as may be allowed
by the registrar, for reasons to be recorded, omly in case of excephional
circumstances beyond the control of the directors, or in compliance of any order
of the court,

(%) (2), either—
(%) The registrar, may on expiry of pericd as provided in sub-section (2), either —

{a) on its own motion; or

() on the representation of the members holding not less than one tenth

of the total voling powers in a company having share capital; or )

(c} on the representation of the members holding not less than ona tentl

of the total members of the company not having share capital of the

COMpPaTy,
directs the company to hold annual general meeting or extra ordinary general
meeting for the election of directors on such date and time as may be specilied in
the order.

(4) Anvy officer of the company or any other person wheo fails to conply with the
direction given under sub-section (3) shall be guilty of an offence liable to a fine
of level 2 on the standard scale.”
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64.  Apparently, when the term of TRGF's directors expired on
14.01.2025, Greentree had already made the public announcement of
| intention on 26.12.2024 under Fegulation 6 of the Takeover
; Regulations. On 02.01.2025, Greentree filed JCM No. 01/2025 under
section 286 of the Companies Act. It was contended that the Board of
TRGPF is about to hold a meeting on 03.01.2025 to schedule election
Inf directors and unless restrained the newly elected directors may

create impediments in the public offer. It is apparent that both TRGP

and Greentree were conscipus at the time that the restraining order
dated 24.10.2022 passed in Suit Ne. .1599/2022 would not be a
ground to stall election of directors. The reliance on such order now
is clearly an after-thought. Though no restraining order was passed
in JCM No. 01/2025, TRGP still did not schedule an election of
directors. Its Directors continue to hold office even after expiry of 90
days of their term. Therefors, the Petitioner’s submission that
election of directors was deliberately delayed by directors of TRGP
so that they could ensure a smooth take-over of the company by
Greentree is established along with the violation of section 158(2) of

the Companies Act.

65. The question now is whether the affairs of TRGP conducted
i:r}r its Board contrary sections 86(2) and 158(2) of the Companies Act

' amount to oppression and/or mismanagement under section 286 of

= ~ ithe Companies Act,
§ lonk

;'j".:-._'i:' 66. The expression ‘oppressive conduct’ in section 286 (as distinct

from acts of mismanagement) has not been defined in the
' Companies Act- However, over the years superior Courts have
illustrated actions which amount to oppressive conduct as under:

= “The earliest interpretation is found in the words of Lord

. e . Cooper in the case of Elder v. Elder and Whatson Ltd. (1932) -

SC 49, as ‘the conduct complained of should at lowest

‘involve a visible departure from the standards of fair

dealing and a violation of the conditions of fair play on

which every share holder who entrusts his money to the

company is entitled to rely’. In Scottish Cooperative Whale

) Sale Society Led. v. Meyer (1958) 3 All ER 66, Lord Keith
e interpreted the expression as ‘lack of probity and fair
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dealing in the affairs of a company to the prejudice of some
portion of its members or to public interest’. In same case
Yiscount Simonds, taking the dictionary meaning of
‘oppression’, said that it meant exercise of authority in a
manner that is 'burdensome. harsh and wrongful’.”2

= "Oppression would be made out
(a) Where the conduct is harsh, burdensome and WIong.

(b) Where the conduct is mala fide and is for a collateral.

purpose where although the ultimate objective may be in the
interest of the company, the immediate purpose would result
in an advantage for some shareholders vis- "-vis the others.

(¢) The action is against probity and good conduct.

(d) The oppressive act complained of may be fully permissible
under law but may yet be oppréssive and, therefore, the” test
as to whether an aclion is cppresaive or not is not based bn
whether it is legally permissible or not since even if legally
permissible, if the action is otherwise against probity, good
conduct or is burdensome, harsh or wrong or is mala fide or
for a collateral purpose, it would amount to oppression.”

s “There must lie a justifiable lack of confidence in the conduct
and management of the company's affairs, at the foundation
" of applications for winding up.” More importantly, “the lack
of confidence must spring not from dissatisfaction at being
outvoted on the business affairs or on what is called the
domestic policy of the company”. But, "wherever the lack of
confidence is rested on a lack of probity in the conduct of the
company’s atfairs, then the former is justified by the latter.” 2

However, in each case, the Court has not atlempted to lay down
an exhaustive definition of ‘oppressive conduct’. It is perhaps a

concept that should not even be exhaustively defined.®. Even in

‘the case of Needle Industries it was observed that: “As to what are

facts which would give rise to or constitute oppression is basically a
question of fact and, therefore, whether an act is oppressive or not is
fundamentally / basically a question of fact.” Therefore, the settled

view is that it is left to the Court to decide on the facts of each case

 Fpam Ullah Khan v, AKSA Selwtions Developnrent Serpices (Pot,) Lid. (2019 CLD
335},

T S:LPIEITLI.‘ Court of India in Needle Industries (India) Lid, v. Needle Indusiries
Newey (Trdin} Holding Lid, (1981) 3 5CC 333.

= Supreme Court of India in Tafe Comsnltoney Services Lid. v. Cyrus Imwstnieils
(Pet) Lid, (AIRONLIMNE 2021 5C 179) citing the Privy Coundil in Loch v. Jalm
Blackinpod,

M Neelofir Shal v, Ofspace (Pet.) Lid, (2013 CLD 114).
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whether there exists oppression that may be called as ground of

winding up 3

67.  In defense, it was argued by learned counsel for the contesting
Fespondents that the public offer by Greentree is for the benefit of

o, minority shareholders of TRGP who will receive a premium jof

aru:-rundl Rs.15/-) over the price of their shares and thus there can be
no oppression of such shareholders, The argument has two crucial
flaws, Firstly, the benefit to minority shareholders is only if they part
with their shares. It can conversely be argued that had TRGP
accepted the offer of redemption made by TRGIL, the proceeds
would have increased the market price of TRGP's shares than what
15 being presently offered by Greentree, and that shareholders of
TRGFP may even have received dividends whilst preserving their

‘shares, Eecnndljf, as already discussed, the money used by Greentree

to purchase TRGP shares and the money intended to be paid by
Greentree under the public offer is not of Greentree or of TRGIL or
even of the shareholders of TRGP, but of TRGP itself, a person
distinct from its shareholders, whose money has been and will be
expended for no henleﬁt resulting to it.

68, It is equally frivelous to argue that when the Board of TRGFP
violates the statute, diverts the funds/assets of a public-listed
company to create the largest shareholder [Creentree), and then

maneuvers its affairs to deliver control to such shareholder then that

does not oppress other shareholders who could have been

contenders for control on a level-playing field. For the same reason
there is also no force in the submission that no other sharehalder has
made a competitive bid under the Takeover Regulations. The lack of
vonfidence here in the Board of TRGP does not spring from a mere
apprehension of being outvoted on the business affairs or the
domestic policy of the company, but.it is rested on a lack of probity
in the conduct of the company’s affairs.-In my opinion the aforesaid

acts committed by the Board of TRGP in collusion with the largest

4 Shaligrtudindl Oireshe v Hi-lech Constraction Fed, Lid, (2004 CLD G40); T

LIlah Elvan o, AKSA Solubions Dewelopment Serences (Pol) Lid, (2002 CTID 355).
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‘, ,':;."‘...- GFPrEEEqu to members such as the Petioner, the case falls for

- i T Yy

shareholder ie, Greentree, do oppress minority shareholders such as

- the Petitioner who are in the category of "substantial shareholder’ as
.. defined in section 2(7)(d) of the Companies Act ie. holding an

interest of 10% or more in the company. As airead:;r discussed, once
oppression of minority shareholders is established, a case for
winding-up stands made out in view of clause (g)(iii) of section 301
of the Companies Act and the Court may then consider corrective

orders instead under sub-section (2) of section 286.

69. The violation of section 86(Z) of the Companies Act to divert
the funds/assets of the company [or no apparent gain to the
company; and the deliberate violation 155(2) of the Companies Act
to delay election of directors at the behest of the largest shareholder
(Greentree), is also mismanagement by the Board of TRGP (separate
from oppression) Le. conducting the affairs of TRGP in an unlawful
and fraudulent manner within the meaning of secton 286. In m}lr
opinion, in the given circumstances, these become grounds for
-winding-up the company under clauses (g){i} and (g)(iv) of section
301 ie. where the company has been carrying on, unlawful or
fraudulent activities; and is being run’and managed by persons who
commit fraud, misfeasance or malfdasance’ in relation to the
company. Here again, the dual test of sub-section (2) of sechon 286 15

satisfied.

Ohrder Ei;ﬂsr sulb-section (2} of section 286 of the Companies Acl:

i conducted in an unlawtul and fraudulent manner and in a manner

i

corrective orders under sub-section (2) of section 286 of the

C-u:umpanie& Act.

71.  Under sub-section (2) of section 286 of the Companies Act the

Court may make ‘such order as it thinks fit'. The Court is therefore -

not confined to the prayer made in the petition. However, the
guiding words are that such order should be "with a view to
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bringing to an end the matters complained of 31 Powers of the Court
under sub-section (2) of section 286 are then amplified by section 287

of the Companies Act? giving diverse remedial powers for'

regulating the atfairs of the company. These powers are not subject
to other provisions of the Companies Act which deal with corporate

management of the company in the normal course 3

72, Within te contours of the Court'’s powers under sections 286

and 287 of the Companies Act, I am inclined to remedy the affairs of
TRGF with the following order:

g . (i), Shares held by Greeniree (Respondent No,3) in TRGP

* (Respondent Mo.1) are declared to be the property of

TRGP which shall be deemed to have been purchased

by TRGF from its shareholders under section 88 of the

L LR Companies Act and held as treasury shares which are

subject to the conditions set-out in sub-section (3) of

section 88. The Central Depository Company of

FPakistan Ltd. is directed to amend the central
depository register accordingly.

(i) TRGP is directed to amend the register of its members
accordingly and make other consequential alterations to

its record,
| I'":':"H-\.-‘
f /é‘{ff-ﬁ oty (iii) As a consequence of the above, the public offer made by
;;;;.:,/"‘ e Greentree to acquire controlling shares of TRGF stands
: b5 IJ -;F II- i
iz Ir.k1 B
:";I' 5 "i_*.,b_ ‘ _;-; W . 19 Tfn Consultmey Serwices Lid v, Cyrus Imestnwends (Pet.) Lid, (AIRONLINE 2021
o, ST  SC179)
x‘:-";l % miag® “ﬁ:l,';ff' %2 287, Powers of Court under section 286.— Without prejudice to the generality
R T of the powers of the Court under section 286, an ordeér under that section may

provide for—

{a) the termination. selting aside or modification of any agreement, or
award compensation, however arrived including but not Bmited o
between the company or any other company or any director, including
the chief executive or any other officer, wherein the Court concludes
that such agreement suffers from conflict of interest on the part of any
eirector or the Board or any such agreement or contract is prejudicial
tor the interest of members upon such terms and conditions as may, in
thie opinion of the Court, be just and eguitabla in all the circumstances;

(b} sethng aside of any transfer, delivery of goods, payment, execulion or
other ansactions not relating to property made or done by or against
the company within ninety days before the date of the application
which would, if made or done by or against an individual, be deemed
in his insolvency to be a fraudulent preference; and

{e]  any other matter, including a change in management, for which in the

opinion of the Court it is just and equitable I:E'IEll.'].:'I!l:'i'-’IErlﬂl'l should be
made,
A Associnte Biscwits Infernational Lid. v Eppifail Bisouwils Mﬂ.uuﬁ.:'!umrs i) .Lm'

< (2003 CLD 815).
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. . abated. The Manger to theOffer (Respondent No.d) 5
directed to return the shares tendered by shareholders
of TRGP to the respective shareholders.

(iv) The Board of directors of TRGP are directed to
forthwith issue notice for calling an extra-ordinary
_general meeting of the company for electing directors.

{v) The Board of Directors of TRGP constituted after
et Wy e alaction shall then decide whether to retain the treasury 27 "
shares, to cancel them or to sell them as per Regulation
13 of the Listed Companies (Buy-Back of Shares)
Resulations, 2019; provided that, where the treasury
chares exceed the limit fixed by Regulation 9, the shares
exceeding such limit shall be cancelled or sold. =00

N |
Sh) Adwan Toys ek ﬁ“fﬁ:ﬂ
| - s I
Dated: 20-06-2025
ot B4 - ot en
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